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Questions Presented 

A. Whether there -was substantial evidence of negligence to 
go to the jury where an ex-passenger stepped from, or 
immediately beyond, a loading platform against the side 
or into the path of the departing streetcar. 

B. Whether there was prejudicial error in: 

(1) Instructing on last clear chance when plaintiff’s ac¬ 
cident occurred as he stepped from a place of safety 
into the side or immediately in front of a departing 
streetcar. 

(2) Eliminating from a requested instruction on prior 
statements the principle that prior statements of a 
party, as distinguished from those of a witness, may 
be considered as affirmative proof of the facts 
rather than merely as bearing on credibility. 

(3) Failing to grant a new trial in view of the foregoing 
trial errors and the weight of the evidence which 
established that the streetcar was proceeding on a 
green traffic signal. 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,926 


Capital Transit Company, Appellant , 

v. 

Arthur Bingman, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This appeal is from final judgment in a personal injury 
action following a $25,000 verdict in favor of the pedestrian 
plaintiff against the streetcar company. Jurisdiction of this 
Court to hear the appeal is founded upon U. S. Code, Title 
28, Section 1291). The complaint, answer and final judg¬ 
ment appear at pages 2, 3 and 8, respectively, of the Ap¬ 
pendix. 

Statement of Case 

Arthur Bingman, an unemployed bartender and ex¬ 
tavern operator, spent part of the evening of July 21,1950, 
as a patron at a Georgia Avenue establishment referred to 
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as Poor Joe’s Gin Mill (App. 14, 15). After consuming 
some four or five drinks (App. 15) of what lie testified was 
beer (App. 21), he boarded a southbound streetcar with the 
intention of debarking at the Georgia and New Hampshire 
Avenue loading platform to go to a restaurant on the east 
side of Georgia Avenue (App. 16, 12). Mr. Bingman said 
he caught the streetcar at 10:20 p.m. (App. 12), for the ten- 
minute ride (App. 15). 

At about 11:30 p.m. (App. 50, 58) Mr. Bingman contacted 
the front or right side of the southbound streetcar from 
which be had alighted (App. 57). He said that when just 
beyond the south end of the loading platform he had seen 
a red light for southbound traffic, had looked at the street¬ 
car operator, who was stationary about seven feet north of 
the south end of the platform (App. 17), had interpreted a 
nod of the head as a signal to cross (App. 13, 17), and had 
been struck by the streetcar as he started eastward across 
the tracks (App. 13,18). 

Plaintiff produced at the trial a witness, Haydn Wood, 
discovered by him at a tavern some months after the acci¬ 
dent (App. 19, 20), who said he had been at the west curb 
of Georgia Avenue, had observed a red light for south¬ 
bound traffic (App. 26, 28), and had started eastward to¬ 
ward the car tracks when he saw Mr. Bingman being struck. 
Plaintiff’s other witness on liability, Mr. Klimek, stated 
that forty-five seconds to a minute after the accident he saw 
a green light for southbound traffic (App. 34). Five days 
after the accident this witness had signed a statement in 
which it was repeatedly said that he saw a green light for 
the streetcar at the time of the accident (App. 36). 

The motorman and a streetcar passenger testified that 
there was no nod to Mr. Bingman (App. 57, 46) and that 
the streetcar started forward on a green light (App. 57; 
46, 47, 48). The motorman and a passenger likewise said 
that Mr. Bingman stepped or fell, while on the loading 
platform, into the side of the streetcar (App. 57, 46). All 
witnesses, except Wood, said that after the accident the 
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plaintiff fell toward the west, away from the streetcar 
tracks (App. 18, 32, 51; cf. 27). 

Wood testified that he gave his name to Mr. Bingman as 
a witness six or eight months after the accident (App. 25, 
27). On his pretrial deposition ten months after the acci¬ 
dent Mr. Bingman testified he did not know the names of 
any witnesses or persons who might have been witnesses 
(App. 20, 40). Defendant’s request for a directed verdict 
at the close of all the evidence was denied (App. 69). The 
Court deleted over defendant’s objection from its Requested 
Instruction Number 5 the following capitalized matter 
(App. 70, 82): 

“The jury is instructed that should you find that any 
witness or party has testified falsely about a material 
matter concerning which he could not reasonably have 
been mistaken, then you are at liberty to disregard all 
or any part of the testimony of such witness or party. 
Prior inconsistent statements of a witness, AS DIS¬ 
TINGUISHED FROM A PARTY, are to be consid¬ 
ered only as hearing on that witness’ credibility and 
not as proof of the facts. ON THE OTHER HAND, 
PRIOR INCONSISTENT STATEMENTS OF A 
PARTY MAY BE CONSIDERED FOR BOTH OR 
EITHER PURPOSE.” 

The trial court also instructed on the last clear chance 
doctrine (App. 69, 75) over defendant’s contention that it 
was inapplicable and that its essential elements were not 
present in the evidence (App. 69, 70). 

After verdict for the plaintiff (App. 90, 8), defendant’s 
motions for judgment notwithstanding the verdict or for a 
new trial (App. 9) were denied (App. 11). 

Statement of Points 

1. The Court erred in failing to grant the Capital Transit 
Company’s motion for a directed verdict at the close of all 
the evidence and in denying the motion for judgment not¬ 
withstanding the verdict. 
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2. The Court erred in instructing on the doctrine of last 
clear chance when the evidence showed that the accident 
happened instantly upon plaintiff’s leaving a place of 
safety without advance notice. 

3. The Court erred in altering Defendant’s Requested 
Instruction Number 5 to eliminate the distinction between 
the consideration the jury could give to prior statements of 
a party and those of a witness. 

4. The Court abused its discretion in failing to grant the 
motion for a new trial upon the foregoing prejudicial trial 
errors and the weight of the evidence. 

Summary of Argument 

A verdict should have been directed in favor of the 
streetcar company. No negligence was established in the 
operation of the streetcar. Plaintiff’s testimony and that of 
the alleged witness, Wood, that the southbound traffic light 
was red prior to the accident and that of Klimek that the 
light was green some forty-five seconds afterwards merely 
complement, and do not refute, the uncontradicted affirma¬ 
tive evidence that the streetcar started up and the accident 
occurred when there was a green light for the streetcar. 
Plaintiff’s misinterpretation of an alleged head motion of 
the motorman into an invitation to cross the tracks estab¬ 
lishes negligence only upon the part of Mr. Bingman. 
There was no last chance situation because the accident 
occurred instantly when Mr. Bingman made his reasonably 
unforeseeable move from a safe place into, or immediately 
in front of, the streetcar. There was no evidence that the 
streetcar could have been stopped sooner than it was. 

The minimum relief to which defendant is entitled is a 
new trial. The weight of the evidence was clearly with de¬ 
fendant that Mr. Bingman was solely or contributorily to 
blame in failing to respect the right-of-way of the streetcar 
which had a green light. Plain prejudicial error was com- 
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mitted by the trial court in granting Plaintiff’s Prayer 
Number 18, and in deleting from Defendant’s Requested 
Instruction Number 5 the elementary distinction between 
the prior statements of a party, which properly may be 
treated as affirmative proof of the facts, and the statements 
of a witness which are generally to be considered only as 
bearing upon credibility. This distinction was vital to the 
defendant for convincing the jury that the alleged witness 
Wood, who gave his name as a witness to the plaintiff in 
January-March, 1951, was spurious—as affirmatively evi¬ 
denced by the May, 1951, deposition testimony of plaintiff 
that he knew the name of no possible witness. 

Argument 

A. DEFENDANT WAS ENTITLED TO A DIRECTED 
VERDICT IN ITS FAVOR 

Reasonable men upon the evidence in the whole case could 
not have failed to have concluded that the accident was 
solely caused by Mr. Bingman’s suddenly leaving a place of 
safety and walking or stumbling into its side or path when 
the streetcar was so close that the motorman could not 
thereafter avoid him. The motion for a directed verdict, 
denied at the close of the evidence, was based upon failure 
to show negligence in the streetcar operation and upon 
plaintiff’s contributory negligence (App. 69). 

Plaintiff’s theory of liability was that he alighted from 
the front door of the southbound streetcar which had 
stopped about seven feet north of the southern end of a 
loading platform, walked south into the crosswalk adjacent 
to the platform, saw a red light facing southbound traffic, 
glanced up and back as the motorman “nodded his head,” 
started eastward across the track and was immediately 
struck after two short steps (App. 13,18). The time of the 
accident he fixed at about 10:35 p.m. by adding the ten- 
minute streetcar ride to the time noticed on his watch as he 
left Poor Joe’s Gin Mill (App. 15). 
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There was no substantial support from the whole evi¬ 
dence for Mr. Bingman’s version of the accident and it is 
settled law that a plaintiff’s own assertions, “proved be¬ 
yond reasonable doubt” to have been erroneous, do not 
justify denial of a directed verdict. Washington, M. <& A. 
Motor Lines v. Maske, 89 U. S. App. D. C. 36,190 F. 2d 621 
(1951), cert. denied 342 U. S. 834. Plaintiff’s “nodding” 
assertion was supported by no one and the motorman’s 
denial was corroborated by a disinterested passenger (App. 
46, 57). This absurd claim of attempted murder was aban¬ 
doned even by plaintiff’s counsel who in argument substi¬ 
tuted in its stead the motorman’s looking to the left and 
right for traffic—quite a different head motion from a 
“nod.” 

The crux of this case is whether there was substantial 
evidence that the streetcar started against a red light for 
southbound Georgia Avenue traffic. If the light was green, 
Mr. Bingman has no case because, as this Court said in 
Jackson v. Capital Transit Co., 69 App. D. C. 147,150,151, 
99 F. 2d 380, 383, 384 (1938) (a directed verdict case where 
a man crossed at or just beyond a loading zone), the mo- 
torman was entitled to assume: 

“ * • • that a grown man is aware of his surround¬ 
ings * • *. 

“ * • • that the pedestrian knew of the preferential 
right of way of the streetcar * * 

In another platform case, affirming an n.o.v. where a pedes¬ 
trian walked across a loading platform and was hit by a 
streetcar, the Court said, Roberts v. Capital Transit Co., 76 
U. S. App. D. C. 367, 368, 131 F. 2d 871, 872 (1942): 

“The motorman of the car, even if he had seen her 
on the plaform, would have been justified in assuming 
that she would not attempt to cross immediately in 
front of his car. ’ ’ 

On the crucial question of the color of the light at the 
time of the accident not a single witness, not even the plain- 
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tiff, testified that the signal was red against the streetcar. 
This is the clear distinguishing feature rendering irrele¬ 
vant cases relied on by the plaintiff’s counsel of which an 
example is Capital Transit Co. v. Garcia, 90 U. S. App. 
D. C. 168, 194 F. 2d 162 (1952). 

The plaintiff’s testimony on the southbound light was 
that it was red prior to his starting toward the track (App. 
13). This was the “one and only time” he looked at the 
light after leaving the platform and before looking at the 
motorman (App. 16, 17). His alleged eyewitness, Haydn 
Wood, similarly was not looking at the light at the time of 
the accident. Thus Wood testified (App. 28): 

“Q: As I recall your testimony, the last time you 
looked at the traffic light was when you were on the 
curb, is that right? 

A: Yes, sir. 

Q: And you did not look at it again thereafter, is 
that correct? 

A: I was hurrying and was sure that I could make it. 

Q: You did not look at it thereafter after the acci¬ 
dent occurred? 

A: No, sir. 

Q: You do not know what color the light was at the 
time the actual accident occurred? 

A: I was looking at the man when the accident oc¬ 
curred. 

Q: To answer my question, you do not know what 
color the light was when the accident occurred, do you? 

A: No, sir .” (Emphasis added) 

Plaintiff’s liability evidence then skips to forty-five seconds 
to a minute after the accident with the testimony of Frank 
Klimek (App. 33, 34): 

“Q: Did there come a time when you looked at the 
traffic light for southbound traffic after the accident 
occurred? 

A: Yes, I did; yes. 

Q: What was the traffic light after it had occurred? 

A: It was green at that time. 
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Q: Do you know what the traffic light was at the time 
the man was struck? Did you look at it at that time? 

A: No, sir. 

Q: When did you look at the traffic light with respect 
to what happened? You said that you saw the man hit. 
Then you went down to where he lay and sent some 
man over to call the ambulance. When, with respect to 
those things, did you look at the traffic light, according 
to your best recollection? 

A: I would say about 45 seconds to a minute. ,, 
(Emphasis added) 

The foregoing excerpts are the plaintiffs’ entire case on 
the color of the light—he and Wood seeing it red before 
the accident and Klimek seeing it green after the accident. 
That its color during the intervening period when the acci¬ 
dent occurred was green is clear from the uncontradicted 
testimony of a disinterested passenger (App. 46, 47, 48) 
and that of the motorman (App. 57). No other witness tes¬ 
tified that he looked at the light at any time. Upon such a 
record no reasonable man could conclude that the streetcar 
had other than a green light when the plaintiff stepped or 
fell into its side or front. Therefore, there was no initial 
or primary negligence shown on the part of the motorman 
so the doctrine of last clear chance never came into play and 
defendant was entitled to a directed verdict. 

B. THEBE WAS PREJUDICIAL ERROR IN IN¬ 
STRUCTING THE JURY ON LAST CLEAR 
CHANCE, IN EVISCERATING DEFENDANT’S 
INSTRUCTION ON PRIOR STATEMENTS AND IN 
FAILING TO GRANT A NEW TRIAL 

Defendant was put to the expense of defending this non¬ 
liability case for seven trial days. A second trial with its 
further expense is the inadequate but minimum relief to 
which the defendant is now entitled in view of the trial 
court’s errors in the charge and failure to grant the post¬ 
trial motions. 
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1. The doctrine of last dear chance was inapplicable and 
there was a gap in the evidence which should have precluded 
its consideration. 

Over defendant’s objection (App. 69, 70) the trial court 
instructed the jury on last clear chance (App. 69, 75). This 
misinstruction was apparently given upon the astonishing 
premise that if there is evidence of both negligence and also 
of contributory negligence, then it follows that an instruc¬ 
tion on last clear chance should be given to the jury. Thus, 
the trial court, in discussing prayers, stated (App. 69): 

“ * * * if there is sufficient evidence to justify the 
submission of the case to the jury on the question as to 
whether or not the defendant is guilty of negligence 
through its servant and there is sufficient evidence to 
justify submission on the question of contributory 
negligence on the part of the plaintiff—taking both of 
those premises—the Court is of the opinion that an 
instruction on the last clear chance should be given the 
jury.” 

This Court has made it abundantly clear that there must 
be present, in the evidence, if believed, certain essentials 
for application of the last clear chance doctrine. This 
Court has never indicated that there is to be an automatic 
instruction on last clear chance wherever issues of negli¬ 
gence and contributory negligence are present. Thus, in 
the leading case of Jackson v. Capital Transit Co., 69 App. 
D. C. 147, 149, 99 F. 2d 380, 382 (1938) (a directed verdict 
case) the Court of Appeals laid down the four essential ele¬ 
ments which must he found in the evidence for application 
of the last clear chance doctrine: 

“Was there evidence to show that (1) the deceased 
was in a position of danger; (2) he was oblivious of 
his danger; (3) the motorman was aware, or by the 
exercise of reasonable care should have been aware, of 
deceased’s danger and obliviousness; (4) the motor- 
man was able to stop the car and avoid striking the 
deceased after he became aware, or should have become 


10 


aware, of this danger and obliviousness and failed to 
do so ! If so, then the case should have gone to the jury. 
If not, the decision of the lower court was correct and 
must be affirmed.” 

In the instant case not a single one, let alone all, of the 
four essentials of the doctrine are to be found on a fair 
consideration of the evidence. (1) The plaintiff never came 
into a position of danger until he contacted the door if he 
stumbled or turned against it. If he took a step or two 
southward before turning left and then took the single step 
into the path of the streetcar he was in a position of safety 
until the final step. (2) Mr. Bingman was never oblivious 
to danger. He knew the streetcar was there and he knew it 
would resume its southbound journey on the appropriate 
light. (3) Even if plaintiff were in danger and oblivious 
thereto there is no evidence that these facts were reason r 
ably apparent to the motorman. As the Court of Appeals 
said of the plaintiff in the Jackson case (his back was par¬ 
tially turned to the streetcar), at 151, 384: 

“So far as the evidence shows, and so far as the 
motorman had any reason to believe, the deceased was 
a perfectly competent person, proceeding confidently 
on his way across the street, just as hundreds of other 
pedestrians do every day upon the streets of Wash¬ 
ington.” 

Finally, there can be no doubt that element (4), reasonable 
opportunity with the means at hand to avoid the accident 
after a reasonable chance to have become aware of danger 
and obliviousness, is totally lacking in the evidence of this 
case. This is not a case as in Capital Transit Co. v. Garcia, 
90 U. S. App. D. C. 168, 194 F. 2d 162 (1952), where there 
was even the chance of a gong between the time the plain¬ 
tiff swerved or stepped from his place of safety. Here, we 
have literally only a split second, “obviously not enough 
time to avert the accident,” and further to paraphrase 
Judge Miller in Dean v. Century Motors, 81 U. S. App. 
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D. C. 9, 10, 154 F. 2d 201, 202 (1946), Motorman Messer 
“had no more time” than did pedestrian Bingman. Under 
such circumstances it is a gross distortion of the last clear 
chance principle to allow a jury to pass upon its applicabil¬ 
ity when the facts do not even remotely make it appropri¬ 
ate. 

Even if the doctrine were appropriate the evidence con¬ 
tained a hiatus which rendered its submission to the jury 
reversible error. There was no evidence that the streetcar 
could have been stopped in less time than it was. Accord¬ 
ingly, the following quotation is in point from Landfair v. 
Capital Transit Co., 83 U. S. App. D. C. 60, 62, 165 F. 2d 
255, 257 (1948) (a directed verdict case where an approach¬ 
ing motorist swerved onto the track ahead of a streetcar): 

“It seems clear, according to Gratke’s testimony, 
that appellant could not have been perceived to be in a 
perilous position until she again swerved her automo¬ 
bile directly into the path of the oncoming streetcar. 
The record is devoid of evidence, however, tending to 
establish negligence on the part of the motorman at or 
after that time. Appellant’s counsel, in oral argument, 
stressed the fact that the streetcar stopped four or five 
feet from the point of impact as an indication of negli¬ 
gence, but there is no supporting evidence that the 
streetcar could have been stopped in less than that dis¬ 
tance, which is only nineteen or twenty feet from the 
point at which appellant was observed turning in front 
of the streetcar, according to the only evidence in the 
record on this point. Until appellant established negli¬ 
gence on the part of the appellee there was no occasion 
to apply the rule of last clear chance.” (Emphasis 
added) 

The trial court’s misapprehension of when an instruction 
on last clear chance is to be given represents non-legislative 
repeal of the law of contributory negligence in this jurisdic¬ 
tion. Such misapplication of the law should be corrected by 
this Court if precedents are to retain their value as guides 
to the bench and bar. 
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2. The Court erred in rejecting the distinction which may be 
accorded to the prior statements of a party as distinguished 
from those of a witness. 

Over objection, the trial court deleted (App. 70, 82) from 
Defendant’s Requested Instruction Number 5 the matter 
set forth in capitals: 

“The jury is instructed that should you find that any 
witness or party has testified falsely about a material 
matter concerning which he could not reasonably have 
been mistaken, then you are at liberty to disregard all 
or any part of the testimony of such witness or party. 
Prior inconsistent statements of a witness, AS DIS¬ 
TINGUISHED FROM A PARTY, are to be consid¬ 
ered only as bearing on that witness’ c redi bility and 
not as proof of the facts. ON THE OTHER HAND, 
PRIOR INCONSISTENT STATEMENTS OF A 
PARTY MAY BE CONSIDERED FOR BOTH OR 
EITHER PURPOSE.” 

Being of the opinion that the requested distinction did not 
exist (App. 70), the trial court was consistent in giving 
Plaintiff’s Prayer Number 18 which omitted the distinction 
(App. 80): 

“The jury are instructed that during the trial the 
use of inconsistent statements has been permitted by 
the Court in interrogating the witnesses upon their 
examination so as to aid you to determine what credi¬ 
bility they will be given. 

“It is not to be considered as affirmative evidence or 
proof of the facts and cannot be considered by you as 
proof of the facts. The sole purpose for which you can 
consider it is in determining whether or not it affects 
the credibility of the witness and to aid you in decid¬ 
ing what weight you will give to the testimony of that 
witness.” 

Since the only scintilla of support for Mr. Bingman in 
the case came from his alleged witness, Haydn Wood, it 
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was of the utmost importance that the jury should be con¬ 
vinced that Wood was a ringer and not in fact a witness 
to the accident. Consequently, great pains were taken to 
establish the highly coincidental circumstances of Bing- 
man’s alleged discovery of Wood in a tavern conversation 
months after the accident (App. 19-21, 27); that Wood told 
plaintiff six or eight months after the accident of July 21, 
1950, that he was a witness (App. 25, 27); that ten months 
after the accident the plaintiff on a deposition had testified 
that he knew of no witnesses (App. 20-21, 40): 

“Question: Do you know the names of any witnesses 
or any persons who might have witnessed this acci¬ 
dent! 

Answer: No, sir. 

Question: No witnesses at all! 

Answer: No, sir. 

Question: You did not learn of any since the acci¬ 
dent! 

Answer: No, sir. I was too stunned to even ask any¬ 
one about it at the time of the accident.” 

Here in sharp relief was affirmative proof that Wood, 
about whom plaintiff swore in May, 1951, he knew nothing, 
but whom plaintiff at the trial wished the jury to accept as 
a witness, was a fictitious witness! Wood said he was a 
witness and that he had so told Mr. Bingman six or eight 
months after the accident; yet ten months after the acci¬ 
dent the plaintiff knew of no witness. Defendant was en¬ 
titled to have the jury instructed in substance as Requested 
Instruction Number 5 was drawn to show that Haydn Wood 
did not exist as cm eyewitness. By emasculating the in¬ 
struction, the trial court in effect told the jury that the 
glaring discrepancy between the sworn word of plaintiff 
and his chief witness could not go to prove the absence of 
Wood, but only towards affecting plaintiff’s credibility. 
The court could not have committed more plainly preju¬ 
dicial error. 



It is a general principle that the admission or declaration 
of a party “is admitted as substantive, and not merely im¬ 
peaching testimony.” 1 Jones, Evidence (4th Ed. 1938) 
455. The clear difference between a party and a witness is 
implicit in the use which Federal Rides of Civil Procedure 
26 (d) permits to be made of a deposition. Thus, while: 

“Any deposition may be used by any party for the 
purpose of contradicting or impeaching the testimony 
of deponent as a witness,” 

the much broader use of a party’s deposition is clear since: 

“ The deposition of a party * * * may be used by an 
adverse party for any purpose.” 

In other words, the deposition of an adverse party need 
not merely be used to impeach him, but can be used as proof 
of the facts. Thus, the jury should have been so instructed 
that the deposition of Arthur Bingman could have been 
considered as proof of the fact that Haydn Wood did not 
exist as an eyewitness to the accident—rather than as 
merely raising a question as'to the relative credibility of 
Wood and Bingman. 

A few of the cases recognizing the distinction asked for 
by Defendant’s Requested Instruction Number 5 are as fol¬ 
lows : Milton v. United States, 71 App. D. C. 394, 398, 110 
F. 2d 556, 560 (1940): 

“When evidence is offered to prove an admission— 
unlike the situation when it is offered as secondary evi¬ 
dence to prove statements of dead or absent witnesses 
—there is no requirement that opportunity should have 
been given for cross-examination and, consequently, no 
requirement of identity of issues. Admissions have 
probative value not because they have been subjected 
to cross-examination and therefore satisfy the hearsay 
rule, but because they are statements by a party- 
opponent, inconsistent with his present position as ex¬ 
pressed in his pleadings and testimony.” 
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Harrison v. United States, 42 F. 2d 736, 737 (10th Cir. 
1930): 


‘‘Appellant’s testimony that he had suffered from 
the'effects of the explosion continuously since its oc¬ 
currence and his prior statement are in irreconcilable 
conflict. Since appellant was a party to the action, this 
statement not only impeached him but it constituted 
substantive evidence against him.” 

Bonebrake v. McCormick, 35 Cal. 2d 16,215 P. 2d 728 (1950) 
—wrongful death; testimony of police officer as to what 
defendant told him, held “positive evidence” and not lim¬ 
ited solely for the purpose of impeachment. Link v. East¬ 
ern Aircraft, 136 N. J. L. 540, 541, 57 A. 2d 8, 9 (1948): 

“Prior contradictory declarations of any party to 
the litigation who becomes a witness are admissible 
* * *. Such evidence is affirmative proof and is not, as 
in the case of non-party witnesses, solely to contradict, 
neutralize or discredit * • 

Olson v. Hodges, 236 Iowa 612, 19 N. W. 2d 676 (1945). 
Action by guest for injuries; instruction that signed state¬ 
ment of plaintiff could be considered by jury only as bear¬ 
ing upon the credibility of plaintiff as a witness, held re¬ 
versible error. Brown v. Mulreadg, 140 Neb. 500, 508, 300 
N. W. 421, 426, (1941): 

“ * * * defendant had a right to introduce the evi¬ 
dence of the shorthand reporter who took the deposi¬ 
tion, to show the jury the exact difference between 
plaintiff’s answers on the two occasions as substantive 
evidence in his own behalf.” 

Public Utilities Corp. v. Carden , 182 Ark. 858, 32 S. W. 2d 
1058 (1930). Trial court held reversed for giving an in¬ 
struction limiting the consideration of a prior inconsistent 
statement of plaintiff to impeachment only. 

The combination error of deleting the highly relevant 
portions of Defendant’s Requested Instruction Number 5 
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and the granting of Plaintiff’s Prayer Number 18 deprived 
defendant of the benefit of an instruction from the Court of 
a principle of law highly necessary to defendant’s burden 
of convincing the jury of the bogus nature of plaintiff’s 
alleged eyewitness and makes a new trial not merely a 
matter of discretion, but one of right. 

3. The weight of the evidence entitled defendant to a new 
trial. 

So weak was the plaintiff’s evidence that the trial court 
abused its discretion in failing to grant a new trial on the 
weight of the evidence. What has been said heretofore 
relative to the error in failing to direct a verdict applies 
a fortiori to a new trial. 

The decisive issue in the case was the color of the traffic 
light. Including himself, Mr. Bingman produced only three 
persons who claimed any knowledge on this subject. Mr. 
Bingman, himself, did not see the light at the time of the 
accident as it was to the south and he was proceeding east. 
Mr. Klimek, who testified that he saw a green light forty- 
five seconds to a minute after the accident, does not help 
plaintiff because his trial account would be as consonant 
with no negligence as with negligence. Brown v. Capital 
Tram-sit Co., 75 U. S. App. D. C. 337,127 F. 2d 329 (1942), 
cert, denied 317 U. S. 632 (directed verdict where plain¬ 
tiff fell on streetcar step). Moreover, this same witness, 
shortly after the accident, had said repeatedly in a signed 
statement that the light was green at the time of the acci¬ 
dent. That leaves only Haydn Wood who, like plaintiff, 
claimed only to have seen a red light prior to the accident 
(App. 28). Moreover, the evidence heavily preponderated 
that Haydn Wood never saw the accident. The reasons for 
this conclusion are inescapably apparent. 

(a) Haydn Wood, like the plaintiff, fixed the time of the 
accident at 10:30 p.m., a full hour earlier than did the 
motorman, a distinterested passenger, a policeman and the 
ambulance driver (App. 22, 26; 15; 58, 59; 50; 44; 40). 


(b) The fortuitous discovery of Wood as a witness in a 
tavern conversation months after the accident, while con- 

- ceivable, seems hardly probable. 

(c) Wood said he gave his name to Bingman in the pe¬ 
riod from January to March, 1951 (App. 25, 27); yet in 
May, 1951, Bingman knew of no witness (App. 40). 

(d) Wood claimed to be running between curb and car 
tracks at the time of the accident (App. 22) and to have 
helped Mr. Bingman to his feet (App. 24); yet no one re¬ 
membered seeing a red-headed man at the scene, and the 
three persons helping Bingman up were identified as 
Klimek, Underwood, and the motorman (App. 32, 33, 38-39; 
51-52; 53, 56; 67). 

(e) Wood testified that Bingman’s body was on the 
southbound rail (App. 24, 27, 29), but none of the persons 
known to have been present (including plaintiff) placed the 
fallen body at that spot (App. 18, 32, 33, 51). 

The cumulative effect of the foregoing factors is such 
that the conclusion is compelled that Wood was not at the 
accident. On the weight of the evidence it was an abuse of 
discretion to deny a new trial wherein only genuine wit¬ 
nesses would testify. 

Conclusion 

Negligence was not established in the operation of the 
streetcar. Reasonable men would have to conclude from 
the whole evidence that Mr. Bingman, intent on crossing 
Georgia Avenue to the east, neglected to observe that the 
streetcar had a green light to proceed southward; that he 
stepped into or in front of the streetcar at a time when 
there was no opportunity for the motorman to have fore¬ 
seen or to have avoided the effect of Bingman’s careless¬ 
ness. The verdict was therefore against the evidence be¬ 
cause it was without substantial support on the evidence as 
a whole. Moreover, the situation was clearly not one for an 
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instruction on last clear chance, irrespective of the trial 
court’s mistaken impression that questions of negligence 
and contributory negligence automatically call for submis¬ 
sion to the jury of that doctrine. The judicial revision of 
the clearly correct Defendant’s Requested Instruction 
Number 5 on prior statements of parties destroyed its use¬ 
fulness and deprived the jury of a highly pertinent prin¬ 
ciple of applicable law. For these errors, plus the weight 
of the evidence, a new trial should be the minimum relief 
now rendered. 


Respectfully submitted, 

Frank F. Roberson, 

John P. Arness, 

Attorneys for Appellant, 

810 Colorado Building, 
Washington 5, D. C. 


Hogan & Hartson, 
Of Counsel. 
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I 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

586 Filed Sept. 14,1950 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3980-50 

Arthur Bingman, 3506 New Hampshire Avenue, N.W., 
Washington, D. C., Plaintiff 

v. 

Capital Transit Company, a corporation, 36th and 
M Streets, N.W., Washington, D. C., Defendant 

Complain! for Damages—Negligence 

(Pedestrian Struck by Street Car) 

1. The plaintiff, Arthur Bingham, an adult citizen of the 
United States, sues the defendant Capital Transit Com¬ 
pany, a corporation, for damages for personal injuries. 
The amount of this suit exceeds Three Thousand ($3,- 
000.00) Dollars. 

2. The plaintiff sues the defendant for damages for per¬ 
sonal injuries received by him, on towit: July 21, 1950, 
when, while he was walking across the street within the 
crosswalk and on the green light at a light-controlled inter¬ 
section at Georgia and New Hampshire Avenues, N.W., 
Washington, D. C., he was struck with great force and vio¬ 
lence by a streetcar owned and operated by the defendant, 
which streetcar was being operated negligently, carelessly, 
and recklessly. The defendant also violated certain traffic 
regulations then and there in full force and effect of law 
and operated the streetcar without keeping a proper look¬ 
out, without yielding the right-of-way to the plaintiff, with¬ 
out sounding a warning signal, and without slowing down 
the said streetcar and keeping it under such control as to 
be able to avoid striking the plaintiff, and failed to observe 
the last clear chance doctrine. 


< 


3 


587 3. As a result of the negligence of the defendant 
as aforesaid, the plaintiff was permanently and 

seriously injured, was permanently crippled, disfigured, 
scarred, disabled, and incapacitated, and has suffered and 
will in the future continue to suffer great physical and 
mental pain and anguish, and in an endeavor to be cured 
and relieved of his ailments and injuries, the plaintiff has 
incurred and will in the future be obliged to incur large 
expenses for medical care and attention, hospitalization, 
x-rays, medical supplies and incidental expenses; all to his 
damage in the sum of Ten Thousand ($10,000.00) Dollars. 

Wherefore, the plaintiff demands judgment of the de¬ 
fendant in the sum of Ten Thousand ($10,000.00) Dollars, 
besides costs. 

Dorsey K. Offutt 
Dorsey K. Offutt 
Attorney for Plaintiff 
Suite 1111, 

927 15th Street, N.W. 
Washington, D. C. 

Demand for Jury Trial 

The plaintiff demands a jury trial. 

Dorsey K. Offutt 
Dorsey K. Offutt 
Attorney for Plaintiff 

588 Filed Oct. 23,1950 

Answer of Defendant Capital Transit Company 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

1. Defendant admits that it is a corporation doing busi¬ 
ness in the District of Columbia. 
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2. The defendant admits that on, to wit, July 21,1950 the 
plaintiff collided with a streetcar of the defendant at or 
near the intersection of Georgia and New Hampshire Ave¬ 
nues, N.W. 

3. Defendant is without knowledge sufficient to form a 
belief concerning the injuries and damages allegedly suf¬ 
fered by the plaintiff. 

4. Defendant denies each and every allegation of the 
complaint not specifically answered. 

Third Defense 

The injuries and damages, if any, allegedly sustained by 
plaintiff, were occasioned solely by the negligence, care¬ 
lessness and want of due care on the part of plaintiff at 
the time and place mentioned in the complaint. 

Fourth Defense 

The injuries and damages, if any, allegedly sustained by 
the plaintiff resulted from contributory negligence on his 
part at the time and place mentioned in the complaint. 

Hogan & Hartson 
By John J. Sirica 
John J. Sirica 
Frank F. Roberson 
Frank F. Roberson 
Attorneys for Defendant 
810 Colorado Building 
Washington 5, D. C. 


590 Filed Oct. 6,1952 

Order Granting Motion of Plaintiff to Amend the Complaint 

Upon consideration of the motion of the plaintiff to 
amend the complaint to which no opposition has been filed 
by the defendant, it is by the Court this 6th day of Octo¬ 
ber, 1952 
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Ordered that the complaint stand amended by striking 
out the adamnum clause of the complaint and substituting 
in lieu thereof “Wherefore the plaintiff demands judg¬ 
ment of the defendant in the sum of Fifty Thousand Dol¬ 
lars ($50,000.00) besides costs.” 

It Is Further Ordered that the Answer of the defendant 
heretofore filed stand as and for an Answer to the com¬ 
plaint as thus amended. 

Luther W. Youngdahl 
Judge. 


591 Filed Feb. 18,1953 

Pretrial Proceedings 

Statement of Nature of Case : 

Pretrial statements of parties are hereto attached and 
made a part hereof. 

Stipulations : 

Pertinent traffic regulations, x-ray reports may be re¬ 
ceived without formal proof. 

Deft, shall have right to a medical examination of plain¬ 
tiff before an orthopedic and neuro-surgeon, medical re¬ 
ports to be mutually exchanged thereafter. 

To be mutual exchange of names of witnesses when no¬ 
tice is received that case is on daily assignment. 

Date Feb. 18, 1953 

Luther W. Youngdahl 
Pretrial Judge 

XXX 

A tty. for Plaintiff 

Paul R. Connally 
Atty. for Defendant 
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592 Filed Feb. 18, 1953 

Plaintiff's Pretrial Statement 

Statement of Fact: 

This is an action for damages for personal injuries. The 
plaintiff contends that on, to-wit, July 21, 1950 he was 
struck by a street car owned and operated by the defend¬ 
ant at the intersection of Georgia and New Hampshire 
Avenue in Washington, D.C. The plaintiff charges the 
defendant with the following acts of negligcence: 

1. Failure to yield right of way to a pedestrian 

2. Failure to slow down at an intersection 

3. Failure to give full time and attention 

4. Unreasonable speed 

5. Failure to keep vehicle under such control so as to 

avoid striking the plaintiff 

6. Violation of traffic regulations 

7. Failure to sound warning signal 

8. Violation of last clear chance doctrine. 

9. General negligence and carelessness 

Injuries: 

1. Shock, bruises, contusions, pain and suffering 

2. Injury to back and legs and shoulder 

3. Dizziness 

Permanent Injuries: 

1. Injury to back 

2. Ruptured disk with possible necessity of operative 

procedures 

3. Injuries to legs requiring the use of a cane 

Special Damages: 

Sibley Hospital 
Emergency Hospital 


$104.15 

374.55 
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Dr. Robert F. Dow 
X-rays 

Dr. Hugo Rizzoli 
Dr. D. W. Mitchell 
Dr. Lazio Ormandy 
Special mattress 
Special corset 
Two back braces 
Rubbing alcohol 
Heating pad 
Hot water bottle 
Cane 

Gas for hot water therapy 
Electricity for heating pad 


315.00 25.00 
80.00 
85.00 
75.00 

not rendered 
70.90 
25.00 
30.00 
6.00 
15.00 
2.95 
5.00 
48.00 
24.00 


593 Taxicab fares to Doctors’ offices: 


1. Dr. Dow 32 visits 48.00 

2. Dr. Ormandy 16 visits 24.00 

3. Dr. Mitchell 2 visits 3.00 

4. Dr. Rizzoli 3.00 

5. Sibley Hospital 1 visit 1.50 

6. Emergency Hospital 2 visits 3.75 


1,345.80 Total 

Stipulations : 

1. Hospital records, x-rays, traffic regulations 


594 Filed Feb. 18,1953 

Defendant's Pretrial Statement 

The defendant denies negligence and charges the plain¬ 
tiff with sole or contributory negligence; denies the 
occurrence of the accident as alleged by the plaintiff. 

The defendant seeks an order requiring the plaintiff to 
furnish the defendant with copies of all medical reports. 
The defendant seeks to obtain leave for a medical examina¬ 
tion of the plaintiff. 






8 


The defendant, furthermore, requests that within five 
days it he furnished with a specification of injury sus¬ 
tained by the plaintiff, the language used in the complaint 
being too vague. 

The defendant also requests an up-to-date list of ex¬ 
penses. 

The defendant will stipulate as to traffic regulations, 
hospital records, and X-ray reports. 

Hog ax & Hartson 

By Paul R. Connolly 

Attorneys for Defendant, 
810 Colorado Building, 
Washington 5, D. C. 


595 Filed May 23, 1953 

Verdict and Judgment 

This cause having come on for hearing on the 14th day 
of May, 1953, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Harry F. Fissell 
Loyd A. Bray 
Dorothy M. Adams 
Dora 0. Reib 
Alfred J. Owens 
Jean E. Page 


Dorothy E. W. Pennoyer 
John H. Powell 
Andrew W. Broache 
Lorraine M. Glenn 
Christopher C. Harvey 
Lawrence A. Callaghan 


who, after having been duly sworn to well and truly try 
the issues between Arthur Bingman, plaintiff and Capital 
Transit Company, a corporation, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 23rd day of May, 1953, that they find 
the issues aforesaid in favor of the plaintiff and that 
the money payable to him by the defendant by reason of 
the premises is the sum of Twenty Five Thousand Dollars 
($25,000.00). 
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Wherefore, it is adjudged that said plaintiff recover 
of the said defendant the sum of Twenty Five Thousand 
Dollars ($25,000.00) together with costs. 

Harry M. Hull, Clerk , 

By George A. Watts 

Deputy Clerk. 

By direction of 
Judge McLaughlin. 

(N) 

596 Filed May 27,1953 

Defendants Motion for Judgment N.O.V., or for a New Trial 

Comes now the defendant, Capital Transit Company, and 
pursuant to Rule 50 (b) moves the Court to set aside the 
verdict and judgment in favor of plaintiff and to enter 
judgment for defendant in accordance with defendant’s 
motion for a directed verdict made at the close of all the 
evidence. The grounds of the motion are: 

(1) No substantial evidence of negligence was shown 
in the operation of the streetcar; 

(2) Plaintiff was guilty of contributory negligence as 
a matter of law; 

(3) The doctrine of last clear chance was: (a) inappli¬ 
cable, and (b) there was a gap in the evidence which 
precluded its application; 

(4) The verdict w T as contrary to the evidence. 

In the alternative, should its motion for judgment not¬ 
withstanding the verdict be denied, defendant further 
moves the Court to set aside the verdict and judgment and 
to grant it a new trial for the reasons that: 

(1) The verdict was against the greater weight of the 
evidence; 
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(2) The demonstrated facts beyond a reasonable donbt 
showed that of plaintiff’s only two liability witnesses one 
was not in fact a witness, and the other admittedly 

told an entirely different version only five days after 
597 the accident on the crucial question of whether the 
streetcar had a green light; 

(3) The Court erred in submitting the issue of last clear 
chance in an inapplicable case and where the proof adduced 
did not contain the essentials for the doctrine’s applica¬ 
tion; 

(4) The Court erred in eliminating from Defendant’s 
Requested Instruction No. 5 the elementary and vital 
distinction between prior inconsistent statements of a 
party and of a witness, and in granting Plaintiff’s Prayer 
No. 18 which did not draw the distinction; 

(5) The Court erred in granting Plaintiff’s Prayer No. 
9 which injected “aggravation of a pre-existing condition” 
and a “dormant physical ailment” when no such claim was 
contained in the complaint or pre-trial statement; 

(6) The Court erred in permitting the jury to be 
separated when it was reported to the Court that defend¬ 
ant’s motorman had received a bribe offer, through an 
intermediary, from the plaintiff; 

(7) The verdict was excessive; 

For other reasons to be advanced at the oral hearing 
on this motion. 

Hogan & Hartson 

By George D. Horning, Jr. 

Frank F. Roberson 
Attorneys for Defendant 
810 Colorado Building 
Washington 5, D. C. 
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Filed June 29,1953 


Order 

The above entitled cause having come on for oral hear¬ 
ing before the Court on Defendant’s motion to set aside 
the verdict and judgment in favor of Plaintiff, and to 
enter judgment for Defendant in accordance with the 
Defendant’s motion for a directed verdict made at the 
close of all the evidence at the trial of this cause, or in the 
alternative for a new trial, and the Court having fully- 
considered the argument had therein and the written 
memorandum and the written points and authorities filed 
by Plaintiff and Defendant, respectively, in support of and 
in opposition to the said motion, and the Court being fully 
advised in the premises, it is this 29th day of June, 1953, 

Ordered, That the said motion of the Defendant be and 
the same is hereby denied. 

Charles F. McLaughlin, 
Judge 

• •••••#••• 


n 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


3 Arthur Bingman, 

the plaintiff, was called as a witness and, being first duly 
sworn, -was examined and testified as follow’s: 

Direct Examination 

By Mr. Offutt: 

• •••*••••• 

4 Q. Now, on July 21, 1950, were you a passenger 
on a southbound streetcar which later was in col¬ 
lision with you at Georgia Avenue and Rock Creek Church 
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Road and New Hampshire Avenue, that is, just about the 
fire house? A. Yes, sir. 

Q. Where did you get on that streetcar, sir? A. I got 
on that streetcar at Georgia Avenue and Decatur Street. 

Q. WTiere were you going? What was your destination 
at that time? 


A. To a White Tavern, right across from where the 
accident happened. 

Q. Where is that White Tavern that you are referring 
to? A. It is on New Hampshire Avenue and Rock Creek 
Church Road. 


5 Q. It is on the south side of New Hampshire, 

south of New Hampshire, and on the east side of 
Georgia Avenue; is that right, sir? A. The east side of 
Georgia Avenue. 

Q. What time of the evening was it, sir? A. Between 
10:30 and 11. I’m not sure of the time. 


6 Q. Can you give us some idea w T hat time it was 

when you got on? A. Well, I imagine it was about 

10 : 20 . 


7 Q. Where did the streetcar stop? A. I would 

say about six or seven feet from the end of the 
loading platform. 


Q. Was there a crosswalk at that intersection at that 
time right at that point of the street? A. There was. 

Q. How was the crosswalk? Was it marked or un¬ 
marked on the street? A. It was marked by white lines. 


8 Q. After the streetcar stopped in that fashion, 

tell us -what happened. A. Well, I got out of the 








front door of the streetcar, and I walked to the end of the 
platform to the safety zone crosswalk. I glanced up. The 
motorman nodded his head, and I took it as an indication 
that it was all right to cross the street. I had previously 
looked at the traffic light, which was red. The motorman 
nodded to me or someone, and I took it as a sign to cross. 


9 I started across. The next thing I know, I had 

been struck and was lying up on the street. 

Q. When you started across where were you with 
respect to the crosswalk? A. I was in the crosswalk. 

Q. What part of the street had you reached when you 
were struck? A. I was only partway across the track. 

Q. Had you started to cross the track when you were 
struck? A. Yes, sir. 

Q. What part of you was struck, if you recall? A. My 
left shoulder and left side. 

Q. WTiat part of the streetcar struck you, do you know? 
A. Front of the car. 

Q. Did the motorman on that streetcar sound any horn 
or signal before you were struck? A. None. 

Q. Now, this traffic light which you say you had 
glanced at before you started to cross the track—where was 
that traffic light located, sir? A. The traffic light was 
right at the tip of the fire station. 


10 Q. Before you were struck by the streetcar as you 
were walking across in the fashion you have in¬ 
dicated after seeing the light red, what was your physical 

condition? A. My physical condition was good. 

11 Q. I notice you are carrying a cane today. Were 
you carrying a cane or anything to assist you in 

walking? A. No, sir. 

Q. Did you have an impediment or disability of any 
kind in your walking and getting about, sir? A. No, sir. 




Q. After you got to the Emergency Hospital—may I 
ask you this ? Do you know how you were transported 
from where you were to the Emergency Hospital? A. In 
an ambulance. 

Q. Do you know -what kind of ambulance, sir? A. It was 
a firemen’s ambulance. There were two firemen on it. 


50 Q. Do you know, from your own personal know¬ 
ledge, whether from the streetcar, when it is stopped 
at the end of that platform, the south end of the platform, 
at the line that you have referred to as the safety line— 
do you know, of your knowledge, whether you can see 
this light which controls the traffic southbound on New 
Hampshire Avenue? A. I don’t believe you could see the 
lights functioning from there, because they have shields 
on the sides of those lights. 

Q. Can you see the traffic light just in front of the fire 
house? A. Yes, sir. 

Q. Can you see the light just on the southwest corner 
of the intersection controlling southbound traffic by the 
Peoples Drug Store? A. Yes, sir, you can see that from 
the platform also. 


67 Cross Examination 

By Mr. Roberson: 


Q. What time was it on the night of July 21, 1950, 
that you went to Poor Joe’s Gin Mill? A. I think it was 
around 9:30. 

Q. And that establishment is what? A bar? A. A bar 
and grill. 

Q. It is known by both names, Poor Joe’s Tavern and 
Poor Joe’s Gin Mill, isn’t it? A. Not that I know of. 

Q. Don’t you refer to it that way? A. A lot of people 
refer to it—the name of the place is Poor Joe’s Restaurant. 
A lot of people refer to it as Poor Joe’s Gin Mill. 





Q. My question is, do you yourself refer to it as 
68 Poor Joe’s Gin Mill? A. I do, yes. 

Q. What time did you get there on this evening? 
A. Somewhere between 9:15 and 9:30, X believe. 

Q. You had some drinks while you were there? A. I 
did. 

Q. What time did you leave? A. Shortly before 10:30. 

Q. Did you immediately get on the streetcar? A. Yes, 
sir. 

Q. That accident on the streetcar was about 11:29? A. 
No, sir. 

Q. What time was it ? A. Between 10:30 and 11. 

Q. How do you fix that time? A. I know it didn’t take 
me over 10 minutes to go from Decatur to New Hamp¬ 
shire and Georgia Avenue. 

Q. Did you look at your watch when you left the gin 
mill? A. I did. 

Q. It read what? A. It was about 10:25, I believe, or 
near 10:30. 

Q. Do you remember sitting at a table drinking with 
some friends? A. I do. 


69 Q. Those two men work in the building trades in 
the District of Columbia? A. Yes, sir. One is a 
plasterer and one is a tile setter. 

Q. How many drinks did you have during the time you 
were in the tavern? A. Possibly four or five. 

Q. Don’t you know? A. Well, I don’t make it a habit 
of counting every drink I take. 

Q. Did you buy a round and the other gentlemen buy a 
round? A. Yes. 

Q. And you bought another round? A. Yes. 

Q. How many rounds did you buy? A. I possibly bought 
two rounds. 

Q. Did the other gentlemen meet that? Did they also 
buy two rounds each? A. We sit together every night. 
We don’t count who buys what. We don’t figure out who 
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owes who a drink. One buys. If he feels like, he buys 
another. 

70 Q. Can you answer me whether the gentlemen on 
this night matched your drinks? A. I believe they 
did. 

Q. Were you sober or otherwise when you left the estab¬ 
lishment? A. I was sober. 

Q. Do you have a clear recollection as to what went 
on that evening? A. I have. 

Q. Did the streetcar come along right away? A. I may 
have waited two or three minutes. 

Q. What was your destination? A. My destination was 
New Hampshire and Georgia Avenue. 


Q. You know, then, don’t you, Mr. Bingman, that the 
light at the southwest corner of New Hampshire Avenue 
and Georgia Avenue and the light just south of the fire 
house are synchronized? A. I know they are. 

Q. When one is green, the other is green? 

71 A. That is correct. 

Q. And they change at the same time? A. 

Correct. 

***••••*•• 

Q. As soon as you got off the streetcar on to the loading 
platform, what did you do ? A. I walked to the end of the 
platform. 

Q. Where were you intending to go ? A. I was intending 
to go across Georgia Avenue. 

Q. Going to the Little Tavern over there? A. Yes, sir. 

**•••••••• 

72 Q. As soon as you got off that streetcar which 
way did you face? A. I faced south. 

Q. What did you see when you looked south? A. I saw 
the light in front of the fire house. 

Q. What color was that light? A. The light was red. 
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Q. What did you do then? A. I turned and looked at the 
motorman. 

Q. Why did you look at the motorman? A. Well, I 
looked naturally to see if he was going to start up. 

Q. Did you think the motorman was going to start up 
against the red light? A. I have seen it done many times. 

Q. Is that what you thought on this occasion? A. I did. 

Q. What happened when you looked at the motorman? 
A. The motorman nodded his head. 

Q. Were the doors of the streetcar then closed? A. Yes, 
I believe they were. 


73 Q. You do not know whether, if the nod took place, 
he was nodding to you or not? A. I assumed he was 

nodding at me. He was looking at me. 

Q. You were then standing where with reference to the 
door you got off? A. I was standing just off the end of the 
platform, in the safety zone, ready to cross. 

Q. And the front of the streetcar was somewhat north of 
the south end of the loading platform? A. Yes, sir. 

Q. About how far north? A. I would say about seven 
feet. 

Q. Then, you had walked seven feet south after getting 
off the streetcar, is that right? A. Yes, sir. 

Q. When was it you looked at the light in front of the 
fire house? Before you walked the seven feet or after? 
A. When I got to the safety zone I looked at the 

74 light after I walked there. 

Q. Were you still standing on the loading zone 
when you looked? A. No, sir; I had stepped off the loading 
platform. 

Q. That is when you looked at the light? A. Yes, sir. 

Q. Is that the one and only time you looked at that light? 
A. Before I started across the street, it was, yes, sir. 

Q. Did you look at the light after you started across the 
street? A. No, I did not. The light was red so I started 
across. 





owes who a drink. One buys. If he feels like, he buys 
another. 

70 Q. Can you answer me whether the gentlemen on 
this night matched your drinks? A. I believe they 

did. 

Q. Were you sober or otherwise when you left the estab¬ 
lishment? A. I was sober. 

Q. Do you have a clear recollection as to what went 
on that evening? A. I have. 

Q. Did the streetcar come along right away? A. I may 
have waited two or three minutes. 

Q. What was your destination? A. My destination was 
New Hampshire and Georgia Avenue. 

Q. You know, then, don’t you, Mr. Bingman, that the 
light at the southwest corner of New Hampshire Avenue 
and Georgia Avenue and the light just south of the fire 
house are synchronized? A. I know they are. 

Q. When one is green, the other is green? 

71 A. That is correct. 

Q. And they change at the same time? A. 

Correct. 

Q. As soon as you got off the streetcar on to the loading 
platform, what did you do ? A. I walked to the end of the 
platform. 

Q. Where were you intending to go ? A. I was intending 
to go across Georgia Avenue. 

Q. Going to the Little Tavern over there? A. Yes, sir. 

72 Q. As soon as you got off that streetcar which 
way did you face? A. I faced south. 

Q. What did you see when you looked south? A. I saw 
the light in front of the fire house. 

Q. What color was that light? A. The light was red. 
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Q. What did you do then? A. I turned and looked at the 
motorman. 

Q. Why did you look at the motorman? A. Well, I 
looked naturally to see if he was going to start up. 

Q. Did you think the motorman was going to start up 
against the red light? A. I have seen it done many times. 

Q. Is that what you thought on this occasion? A. I did. 

Q. What happened when you looked at the motorman? 
A. The motorman nodded his head. 

Q. Were the doors of the streetcar then closed? A. Yes, 
I believe they were. 


73 Q. You do not know whether, if the nod took place, 
he was nodding to you or not? A. I assumed he was 

nodding at me. He was looking at me. 

Q. You were then standing where with reference to the 
door you got off? A. I was standing just off the end of the 
platform, in the safety zone, ready to cross. 

Q. And the front of the streetcar was somewhat north of 
the south end of the loading platform? A. Yes, sir. 

Q. About how far north? A. I would say about seven 
feet. 

Q. Then, you had walked seven feet south after getting 
off the streetcar, is that right? A. Yes, sir. 

Q. When was it you looked at the light in front of the 
fire house? Before you walked the seven feet or after? 
A. When I got to the safety zone I looked at the 

74 light after I walked there. 

Q. Were you still standing on the loading zone 
when you looked? A. No, sir; I had stepped off the loading 
platform. 

Q. That is when you looked at the light? A. Yes, sir. 

Q. Is that the one and only time you looked at that light? 
A. Before I started across the street, it was, yes, sir. 

Q. Did you look at the light after you started across the 
street? A. No, I did not. The light was red so I started 
across. 







Q. As soon as you stepped off the loading platform you 
looked south and you saw the red light facing you? A. I 
did. 

Q. Then you turned around and looked backward toward 
the streetcar operator? A. I looked to my left. 

Q. He was seven feet behind you, wasn’t he? A. Yes, sir. 
Q. Did you again look back to your right before you 
started across the street? A. No, I didn’t. 

75 Q. How many steps did you take before you were 
hit? A. I would say about two short steps. 

Q. You were hit as you reached the first rail? A. I had 
crossed the first rail. 

Q. Had you gotten to what is known as the middle rail? 
A. I was about the center of the streetcar track. 

• ••••••••• 

Q. Where did you end up? A. I ended up in front of the 
streetcar, just to the right of the track. 

Q. Were you still in the track area after you were hit? 
A. I was to the right of the track, as I recall. 

Q. You mean in the automobile area? A. That’s right; 
just right of the streetcar track. 

Q. About how far from the streetcar tracks were you? 
A. I thought I was about 10 to 15 feet. I didn’t know. I 
was stunned after I was hit with the car. 

76 Q. Were you lying in the crosswalk? A. No; I 
was lying out of the crosswalk. 

Q. Where were you with reference to the south crosswalk 
line ? A. I was south of the crosswalk line. 

• ••••••••• 

Q. How far were you from the southernmost crosswalk 
line after the accident? A. Well, I’ll tell you. I was stunned 
and I didn’t pay any attention to how far I was, but I know 
I was on the other side. I -figured I was about anywhere 
from 10 to 15 feet out in front of the car. 
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Q. Do you know whether the front of the streetcar 
was at the front of the loading platform? A. I don’t 
know where the streetcar stopped. 

Q. Do you know whether it was in the crosswalk? A. I 
do not. 

Q. You do not know whether it was south of the cross¬ 
walk? A. I do not. 


Q. Mr. Bingman, did you talk to any officers when you 
saw them there at the fire station? A. I think that Officer 
Lutz asked me what was the matter with me. 

Q. They asked you what had happened? A. Officer Lutz 
did. 

Q. Was Officer Jackson there at that time when he 
asked you? A. He was. 


84 Q. Did you tell either of those officers that the 
motorman had nodded to you to walk in front of his 
streetcar? A. Not at that time; not that I remember. 


85 Q. Did you after the accident learn of anybody 
that claimed to have seen it? A. I did. 

Q. Whom did you locate? A. A man by the name of 
Mr. Wood. 

Q. What is his full name? A. Hayward Wood. 

Q. How do you spell that, sir? A. W-o-o-d. 

86 Q. First name? A. H-a-y-w-a-r-d, I believe. 

Q. Did you personally locate him, Mr. Bingman? 
A. I didn’t locate him personally. I met him by accident 
strictly. 


Q. And when was it that you found out about him? A. 
It was about a year later, I believe, after the accident. 

Q. Can you fix that with any degree of precision? A. It 
was sometime in July, the following year. 
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Q. July of 1951? A. That’s correct. 

87 Q. Did you know Hayward Wood prior to your 
accident? A. No, sir. 

Q. When did you first meet him? A. I met him in July 
of 1951. 

Q. Where did you meet him? A. I met him at Peary’s 
Restaurant, Georgia Avenue. 

• •*••••••• 

Q. How did you happen to meet this man? A. He was 
playing the piano there. 

88 Q. You just walked in and he said, “I saw your 
accident”? A. Well, after I had been going in for 

some time, he sat down with me and said—thought of some¬ 
thing—in reference to he understood I was the party that 
was hurt at an accident that he had witnessed a year pre¬ 
vious to that. So he asked me why I carried the cane. 

Q. Was this the first night you went into Peary’s Res¬ 
taurant? A. No, sir. 

Q. Was this man an employee of Peary’s Restaurant? 
A. Yes, sir. 

Q. He was? A. Yes, sir. 

89 Q. Who else was present when he first brought up 
the subject of this accident he said he witnessed the 

year before? A. We were sitting in a booth by ourselves. 
He had just taken a break. 

Q. Is he employed as a piano player there? A. Yes, sir. 
Q. Did he bring up the subject? A. Yes, he did. 

• •*••••••• 

91 Q. Was it before or after your deposition was 

92 taken by Mr. Sirica up in my office ? A. It was after 
you took my deposition. 

Q. Do you remember about how long afterwards. A. I 
don’t know. I don’t recall when you took my deposition. 


Q. At the time of that deposition you did not know of 
any witnesses to this accident? A. I told you I didn’t, yes, 
sir. 


Q. And the only one you have been able to locate is this 
man named Hayward Wood? A. That’s right. 


Redirect Examination 
By Mr. Offutt: 


94 Q. This drinking that he asked you about—you 
had some drinks with friends at Poor Joe’s Restau¬ 
rant. What did the drinking consist of? What kind of 
beverage? A. Beer. 

103 Haydn E. Wood 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Offutt: 

Q. Will you state your full name, Mr. Wood? A. Haydn 
E. Wood. 

104 Q. Where are you employed, Mr. Wood. A. Well, 
at present I am a free lance musician. I am working 

at the Stevens Cafe on Fourteenth Street. I don’t know the 
address. 


Q. Now, directing your attention to July 21, 1950, which 
was a Friday, we are inquiring about an accident which 
occurred at Georgia Avenue, just above the intersec- 
105 tion with New Hampshire and Rock Creek Church 
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Road, in the vicinity of a fire house, where a streetcar 
was in collision with a man. Did you see that accident, 
sir? A. I did, sir. 

Q. Now, will you tell us where you were immediately 
preceding that accident, sir? A. I had been in to the bowl¬ 
ing alley which is right down near that intersection. I had 
been watching them bowl about a half hour. 

• ••**••••• 

Q. Where is that bowling alley you had been to? Will 
you tell us the location of it? A. It is located around 30 
feet above the fire house on that same side of the street. 

• ••**••••• 

Q. About what time was this accident that you observed? 
A. As near as I can recollect, I think it was about 10:30. 

• ••••••••• 

106 Q. Did you know the man who was hurt before 
that accident? A. No, sir. 

• ••••••••• 

Q. Now, when you left the bowling alley, where you say 
you were just prior to the accident, tell us what you did 
and what you observed. A. Well, as I left the bowling alley 
I looked down towards the fire house where there ’s a light, 
traffic light, there. Seeing it was red, I presumed, of course, 
I could cross the avenue, and I started to hurry. I saw 
someone ahead of me about to cross, and as I started 

107 —I ran down to the curb. As I started to run across 
the crosswalk there, the man was struck. I almost 

got to the safety zone—to the loading platform. This man 
was struck. 

Q. Now, when the man was struck what was the color of 
that traffic light that you had looked at that was red? 

• ••«•••••• 

The Witness: My last look at the light, it was red. I 
assumed I had time to cross. 

• ••••••••• 
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Q. Now, the traffic light that you looked at which was 
red, which you said you assumed you had time to cross— 
was that the traffic light for southbound traffic for Georgia 
Avenue, including the streetcar? A. It was. 

Q. Did you observe the streetcar at the time you observed 
the light or just prior to the time you observed 
108 the light? A. The streetcar was motionless at the 
loading zone. 

Q. Where -was the front end of the streetcar with regard 
to the loading platform, sir? A. It was down right near 
the end of the loading platform, right to the end of it. 

111 Q. Where were you when the man was struck by the 
streetcar? A. I was crossing where that line indi¬ 
cates there. I was just approaching that loading platform. 
I was halfway across, in the middle of the road! 

112 A. No, sir. 

Q. Now, Mr. Wood, did you see the man who was struck 
before he was struck, sir? A. I saw him just about to cross 
and I didn’t look at him again until I started myself, and 
as I got nearly to him he was struck. 

Q. What part of the streetcar struck him? A. The front 
end of the streetcar. 

Q. What happened to him when the front end of the 
streetcar struck him? A. He was thrown about 12, 15 feet 
down in front of the streetcar. 

Q. Was he within the crosswalk when he was 

113 struck or without the crosswalk when the streetcar 
hit him? A. He was on—crossing in front of the 

streetcar when he was hit. 

Q. If the white lines had continued across the tracks all 
the way across the street, would he have been any place 
within the white lines? A. Yes, sir. 
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Q. How far did you say he vras knocked, about? A. 
Around 12 or 15 feet, as near as I can remember. 

Q. When he came to rest after he was struck by the 
streetcar, was he within the crosswalk lines or outside of 
where they would be ? A. He was outside of the crosswalk. 

Q. And where was he with respect to the streetcar 
tracks? Was he on the tracks or off the tracks after he had 
come to rest following the striking by the streetcar? 

114 A. Partially on the tracks, yes. 

Q. Did the streetcar motorman ring a bell before 
he struck him? A. I heard no bell. 

Q. Is your hearing good, sir? A. Yes, sir. 

Q. Was there any signal of any kind that you observed 
that the motorman gave to apprise the man who was struck 
that he was going to move the streetcar? A. No, sir. 

Q. Was any warning sign of any kind given? I have 
asked you about a bell. Now, was any other sound given 
before he was struck by the streetcar operator? A. No, sir, 
I heard none. I was about to cross myself. 

Q. Now, after Mr. Bingman was struck what happened 
then? A. Well, the streetcar stopped down past the line a 
ways, a few feet, and the motorman got out to help him— 
see if he could help him. Another man and I went down to 
help him. 

Q. Then what happened? A. Well, he was helped to his 
feet, and I saw that he could walk. He apparently wasn’t 
bleeding. So I didn’t become involved, and I walked on 
down the street. I left. 

Q. From your observation of him, did he appear 

115 to have been hurt? A. He appeared in a dazed con¬ 
dition, yes. 

Q. As you observed Mr. Bingman before he was struck, 
which direction was he going in? A. He was going east. 

Q. Which direction were you going in? A. East. 

Q. Can you tell us, from your observation of Mr. Bing¬ 
man, whether he was looking ahead, looking toward the 
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streetcar, or what he was doing in that respect? A. No, sir. 

Q. You spoke about someone else and you helping Mr. 
Bingman up? A. Yes. 

Q. Do you know who they were or who he was ? A. They 
were two men. One of them was the streetcar conductor 
and the other one I don’t know. I didn’t remember him. 

• •*••••*•• 

116 Q. Did you give your name and address to any¬ 
one? A. No, sir. 

118 Q. Have you seen this man since the night of that 
accident? If so, tell us when you recall seeing him. 

A. Yes, I used to see him quite often. Some few months 
after that he used to come into Peary’s, where I work, and 
has since when I have worked there. 

119 Q. The question was, Did there come a time after 
this accident—and I am talking about the first time 

after the accident—when you gave your name to anyone as 
having been a witness to that accident? If so, tell us when 
that was. A. I had told Mr. Bingman about seeing the 
accident. That was perhaps six, eight months after the 
accident. He said, “Perhaps some time you can tell—you 
will be able to tell somebody if I need you.” I said, “I’ll 
be glad to.” Then I heard nothing more of it until No¬ 
vember, last fall—I believe it was November—and he asked 
me to interview— 

Q. The time when you first said you told Mr. Bing- 

120 man, when that occurred, where was it that you first 
told Mr. Bingman that you had witnessed that acci¬ 
dent? A. In Peary’s Restaurant. 

Q. Would you mind telling us that? A. Yes, sir. He used 
to come in quite often. I used to see him in there two or 
three nights a week. He looked quite familiar to me. He 
always had a cane. One night I got in conversation with 
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him and asked him why he was using the cane. He told me 
about this accident he had had, and I said, “That’s the 
accident I saw.” 

• ••••«•••• 

123 Cross Examination 

By Mr. Roberson: 

• •*••••••• 

124 Q. What time of night did you leave this bowling 
alley? A. Approximately 10:30. 

Q. How do you fix that time? A. That’s the nearest to 
my recollection. 

Q. Has anybody told you it was about 10.30 when you 
left there? A. No, sir. 

Q. Did you look at your watch before you left? A. No, 
sir. 

• ••••••••• 

Q. Is it clear to you now, two and a half years after 
the accident, that the accident occurred at 10:30 p.m.? A. 
That’s the nearest of my recollection. 

Q. Could you be an hour off one way or the other? 

125 A. I doubt it 

• ••••••••• 

Q. Did you look for the traffic light in front of the fire 
house as soon as you came out of the bowling alley? A. I 
did. 

Q. It was then red? A. Red. 

Q. You started running in order to get across the street? 
A. Yes. 

Q. Why were you running? A. To be down there before 
it changed. I didn’t know how long the red had been on. 

Q. That was the one and only time you looked at the 
light? A. I looked at it again as I got down to the cross¬ 
walk. 

Q. Was it then changing? A. It was red. 
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Q. That is the last time you saw it? A, Yes. 

Q. Did you continue to run? A. Yes. 

126 Q. Did you meet anybody getting off the streetcar? 
A. No, sir. 

Q. Did you see anybody get off the streetcar? A. No, sir. 
Q. When was the first time your attention came to Mr. 
Bingman? A. When I saw him struck and knocked down. 

Q. Did you pass anybody coming toward the sidewalk as 
you were going toward the car track? A. I don’t remember. 

Q. Could that have happened? A. I don’t know. It’s 
possible. 

Q. Do you have any recollection one way or the other 
about it? A. No, sir. 

***••*•••• 

127 Q. You say that after the accident he was lying 
partially on the car track? A. Yes, sir. 

Q. What part of him was on the car track? A. He was 
in the general vicinity; part of him on the car track; I don’t 
know. 

Q. You had never seen Mr. Bingman before this inci¬ 
dent? A. Not to my knowledge. 

Q. When was the first time you saw him after the acci¬ 
dent? A. Oh, some months later, in Peary’s Restaurant. 

Q. You said six or eight months later. Is that clear? 
A. That’s the time I talked to him, six or eight months 
later, but I had seen him several times. 

128 Q. When you first talked to him about the acci¬ 
dent, that was six or eight months after the accident, 

is that right? A. Yes, sir. 

129 Q. Have you seen Mr. Bingman frequently since 
you made his acquaintance? A. I have. 
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Q. Do you consider him to be a friend of yours? A. Well, 
an acquaintance. 

Q. You know him socially, do you? A. That’s right. 

• ••••••••• 

131 Q. As I recall your testimony, the last time you 
looked at the traffic light was when you were on the 
curb, is that right? A. Yes, sir. 

Q. And you did not look at it again thereafter, is that 
correct? A. I was hurrying and was sure that I could 
make it. 

Q. You did not look at it thereafter after the accident 
occurred? A. No, sir. 

Q. You do not know what color the light was at the time 
the actual accident occurred? A. I was looking at the man 
when the accident occurred. 

Q. To answer my question, you do not know what color 
the light was when the accident occurred, do you? A. No, 
sir. 

• ••••••••• 

Redirect Examination 

By Mr. Offutt: 

• ••••••••• 

133 Q. One further question—and I am just about 
through—when you looked at the light, according 

to your testimony, it was red, and then you ran to get into 
the crosswalk to cross? A. Yes, sir. 

Q. And just before you started to cross, you said, “When 
I got down to the crosswalk I looked at the light 

134 again before I crossed”; is that right, sir. A. Yes, 
sir. 

Q. When you looked at the light again, when you got 
down to the crosswalk, were you at the curb about to start 
across, sir? A. I was at the curb. 

• ••••••••• 


Q. When you started across was the streetcar still at a 
standstill? A. Yes, sir. 

135 Recross Examination 

By Mr. Roberson: 

136 Q. I don’t expect you to get it to the inch, Mr. 
Wood. WTaat is your best recollection about where 

the body was lying? You say it was on the track. A. 
About 12, 15 feet south of the loading platform. 

Q. Mark that spot which would be 12 or 15 feet with 
a B. 

(The witness marked on the photograph.) 

137 Charles R. Sullivan 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Offutt: 

Q. Will you state your full name, Mr. Sullivan, please? 
A. Charles R. Sullivan. 

138 Q. Where are you employed, Mr. Sullivan? A. 
Department of Vehicles and Traffic, D. C. Govern¬ 
ment. 

Q. In connection with your employment at the Engi¬ 
neering Division, with the Department of Vehicles and 
Traffic, does the light signal control operation come under 
your department, sir? A. That is correct. 

139 Q. Yes, sir. While you are at it, you might tell us 
about the other lights there at the intersection. A. 

According to our plat, the signals are located approxi- 


mately as shown on this drawing right here, plus or minus 
a foot or two, but approximately they are in the correct 
position as shown in our original drawing: a signal at this 
location, which is a repeat; a signal over here to stop 
traffic before they cross in front of the fire house. 
140 This is the southbound signal, and the southbound 
signal on the southwest corner are working together. 
They are basically the same control. 

Q. You were indicating a traffic light signal control which 
is right below on that map where it says D. C. Fire De¬ 
partment, Company No. 24, and this is the light you refer 
to as the repeat signal for the light that is on the far part 
of that plat on the bottom? A. On the southwest corner, 
yes, sir. 

Q. On the southwest corner, is that right, sir? A. Yes, 
sir. 

Q. We have referred to that light on the far southwest 
corner as the one on the corner where the Peoples Drug 
Store is located, but you do not know that? A. I don’t 
know about the Peoples Drug Store, but I do know 
there’s a signal on the southwest corner. 

Q. Do those two lights operate in synchronism? A. 
That’s right. 

By the Court: 

Q. Definitely which two lights are you speaking of? A. 
The light at the entrance of the fire house and the light 
on the southwest corner. 

143 Q. Would you tell us what the timing of those 
lights is, sir, for the traffic at that intersection? 

144 A. From April 2,1947, until February 16,1952—say 
February 15, 1952—they were on a 30-30 split, mak¬ 
ing it a 60 second cycle. In other words, Georgia Avenue 
would have 25 seconds of green light and 5 seconds of 
green-amber. Then there would be 30 seconds of red. New 
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Hampshire Avenue would have 25 seconds of green light, 
5 seconds of green-amber, and 30 seconds of red light, 
making a 60 second cycle. 

#••#•••••• 

166 Frank Klimek 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Offutt: 

• ••*••••*• 

167 Q. We are inquiring about an accident which oc¬ 
curred at New Hampshire Avenue and Georgia Ave¬ 
nue, where Rock Creek Church Road also intersects, where 
a streetcar is alleged to have collided with a man on that 
date. Were you at the location of that accident when that 
occurred? A. Yes, sir. 

Q. Were you on the streetcar or on the street, or where 
were you? A. I was on a streetcar. I boarded it on Ken¬ 
nedy Street, and I got off at New Hampshire Avenue. 
That was on Georgia Avenue. 

Q. Do you recall about what time of the day or evening 
it was? A. It was about 10 o’clock. That was in the eve¬ 
ning. 

*•****•*•• 

170 Q. Did you see the streetcar when it struck him? 

If so, tell us what happened. A. Well, he was going 
across the street, I guess, and the streetcar was going in 
that direction there—that would be in a south direction— 
at the same time, and the man did get hit. 

Q. When he was struck where was he? What part of 
the street? A. Well, that would be right off that platform 
—in what way— 

Q. You say he was going across the street. You mean 
the man? A. Yes, sir. 
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Q. Which direction was he going in? Toward what side 
of the street? A. Toward the street? That would he east. 

Q. In which direction was the streetcar going? A. That 
would be south. 

Q. Did the streetcar motorman sound a bell before 

171 the collision occurred? A. No; I’m pretty sure— 
No; I’m pretty sure he didn’t. 

Q. What part of the streetcar struck the man? A. That 
would be facing south. That would be the right side of the 
car, the right side of the front car. 

Q. The what? A. The right side of the front car. 

Q. The right side of the front car? A. Yes, facing south. 
Q. Where was the man with respect to the crosswalk 
when he was struck? Was he within the crosswalk or out 
of the crosswalk? A. Oh, he was in the crosswalk. 

Q. When he was struck what happened to the man that 
was struck? A. I think he fell about—oh, about six feet, 
vrhen he was struck. 

Q. In which direction did his body go when he fell about 
six feet ? A. That would be the west side, the west side of 
the street at that moment. 

Q. And then what happened? Tell us what hajppened 
then? A. Well, I was in back of him. I went over to him 
first, I know that, and some other gentleman came 

172 over and helped me; and I asked him to call an am¬ 
bulance, and he did. He went over to the fire house, 

I believe it was, and he called an ambulance; and it must 
have been five or ten minutes later that the ambulance 
came. The policeman came there and I gave the motorman 
my address. 

• ••••••••• 

Q. Going back just a moment to when you first got up to 
the man, you said you ran up to the man, is that right? A. 
Yes, sir. 
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Q. Where were you before you ran up to the man? A. I 
guess I was right behind him four or five feet— 

• •**•••••• 

173 Q. Where was the man lying? A. He was laying 
on the road about midway, I guess, between the curb 

and the crosswalk. 

Q. This man that you have referred to that you asked to 
call an ambulance— A. Yes, sir. 

Q. Is he the man who went over to him at the same time 
you did or at about the same time? A. I mean I got over 
there first, but he was right behind me. 

Q. Do you know whether he was on the streetcar or 
whether he came from the street—the man that came over 
to you? A. I believe he was on the streetcar. I’m pretty 
sure he was sitting in front of me. 

Q. Do you know whether he gave his name—that is, the 
man who came up after you got to him? A. He did, yes, sir. 
Q. Whom did he give his name to? A. The motor- 
man. 

174 Q. You said that the man was in the crosswalk 
when he was hit. Was he still within the crosswalk 

after he had been knocked this distance you said he went— 
approximately six feet—or was he out of it? A. No; he 
was out of it. He was out of the crosswalk. 

Q. Did there come a time when you looked at the traffic 
light for southbound traffic after the accident occurred? A. 
Yes, I did; yes. 

Q. What was the traffic light after it had occurred? A. 
It was green at that time. 

Q. Do you know what the traffic light was at the time 
the man was struck? Did you look at it at that time? A. 
No, sir. 

Q. When did you look at the traffic light with respect to 
what happened? You said that you saw the man hit. Then 
you went down to where he lay and sent some man over to 
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call the ambulance. When, with respect to those things, 
did you look at the traffic light, according to your best rec¬ 
ollection? A. I would say about 45 seconds to a minute. 


176 Q. Have you, before testifying today, examined or 
had read to you any statement which was made by 

you to anyone right after this accident happened? A. Yes, 
I did. 

Q. Do you remember to whom you made that statement, 
sir? Was it someone for the streetcar company or someone 
representing Mr. Bingman? A. A representative of the 
Capital Transit Company. 

♦ •**•••••• 

177 Q. Did you look at that statement to refresh your 
recollection in any way before you testified here to¬ 
day? A. Which one w’as that, sir? 

• ••«•••••• 

179 Q. Do you have any interest in the outcome of this 
case whatever? A. No, sir. 

Q. Do you know Mr. Bingman at all personally? A. No, 
not personally. 

Q. Between the time of the accident and today’s trial, 
have you seen Mr. Bingman around to recognize him 

180 as the same man who was injured in that accident 
back in July, 1950? A. I saw him on the street about 

two or three times, I believe. I never spoke to him or any¬ 
thing like that. That was about all. I never spoke to the 
man. I don’t even know him. 

Q. Up to this time have you ever spoken to him or talked 
to Mr. Bingman about this case? A. That one day in your 
office I did see him there. 

Q. The time when you saw me was he in the office? A. 
That was last Wednesday. 
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Cross Examination 
By Mr. Roberson: 

Q. Mr. Klimek, bow did you happen to go up to Mr. 
Offutt’s office last Wednesday? A. Well, I had a letter 
from him, and he asked me to see him in regard to the case. 

Q. So you went there without any subpoena at all, did 
you? A. Yes, sir. 


181 Mr. Roberson: Mark this Defendant’s Exhibit 1 
for identification. 

(Paper writing was marked for identification Defend¬ 
ant’s Exhibit 1.) 

By Mr. Roberson: 

Q. Mr. Klimek, I show you a statement marked Defend¬ 
ant’s Exhibit 1 for identification and ask you if that 

182 is your signature on the back of that paper. A. Yes, 
sir, my signature. It isn’t my writing. 


183 Q. Mr. Klimek, do you remember on July 26,1950, 
a gentleman named Mr. Malloy coming out to your 
apartment and interviewing you about the accident? A. I 
don’t know his name. 


184 Q. You weren’t trying to deceive him? You were 
trying to tell him what happened, weren’t you, Mr. 
Klimek? A. Yes, sir. 

Q. You gave the answers; he wrote something down on 
this statement of his, didn’t he? A. Yes, sir. 

Q. Then after he got through he gave it to you? A. Yes, 
sir. 

Q. You looked it over and then you signed it, didn’t you? 
A. Yes. That only took about a half minute. I really 
didn’t read it over as well as I should have. 





Q. But you did glance through it, is that right, sir? A. 
Yes, sir. 

186 Q. When Mr. Malloy asked you for the cause of 
the accident, you told him that a pedestrian started 
on across Georgia Avenue when the light was green for the 
streetcar, didn’t you, sir? A. Yes. 

188 Q. Mr. Klimek, when the plaintiff, Mr. Bingman, 
got on the track of the streetcar, the front of the 

streetcar was then only about a yard away, wasn’t it, sir? 
A. Yes; I would say three feet, three to six feet. 

Q. And after the accident the streetcar made a good stop, 
didn’t it? A. Yes, I guess it could. 

Q. It stopped immediately, didn’t it? A. Well, it was 
supposed to, yes, sir. 

Q. When Mr. Malloy asked you whether a warning signal 
was given prior to the accident, you could not remember 
one way or the other on July 26, 1950, could you, sir? A. 
No, at that time; no. 

Q. When Mr. Malloy asked you what color the traffic 
signal light was for streetcar when it started up, you 
answered green, didn’t you, sir? A. That’s right, yes, sir. 

189 By Mr. Roberson: 

Q. Mr. Klimek, when you first got off the streetcar 
where did you intend to go yourself? A. I was right across 
the street. That would be facing east. 

Q. In other words, you got off the west side of the street¬ 
car on the west side of Georgia Avenue and wanted to go 
across Georgia Avenue to the east, is that right? A. That’s 
right. 
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Q. So the first thing you did when you got off the street¬ 
car was to look down toward the corner to see what the 
traffic light situation was, didn’t you? A. No, sir. 

Q. That is not correct. A. No, sir. 

Q. Didn’t you look down toward the New Hampshire 
Avenue light? A. Later on I did. It might have been a full 
minute or 45 seconds. I ran over to the man first 
190 after he was hit by the car. 

Q. Was the man hit the moment you got off the 
car? A. Not the moment, no. It must have been five sec¬ 
onds, I guess. 

Q. You intended to wait for the streetcar to pass you 
before you attempted to go to the east side of Georgia 
Avenue, didn’t you, sir? A. Yes, sure. 

Q. So you remained standing there for the streetcar to 
pass; is that right, sir? A. Yes, sir. 

Q. You weren’t going to try to pass in front of it before 
it moved, were you? A. No. 

Q. Did you see Mr. Bingman when he stepped off the 
southern end of that loading platform? A. Yes, I did; yes. 

Q. And he took about two steps forward, didn’t he? A. 
I don’t know how many steps it was. It might have been— 
I don’t know; two or three. 

Q. Then he turned left toward the car track? A. Yes. 


191 Q. In order to get over here to the side of Georgia 
Avenue where there is a store and where the Little 

192 Tavern are located, you have to cross car tracks, 
don’t you? A. Yes, sir. 

Q. So when you saw the man go from this loading plat¬ 
form and get hit by the streetcar, he had to turn left to go 
across the car tracks, didn’t he? Well, he was walking east, 
if that’s what you mean. 


193 Q. And he was hit by the right side of the street¬ 
car, wasn’t he? A. Yes, sir, the right front side. 
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Q. He didn’t get as far as the headlight on the front in 
the center of the streetcar, did he? A. No, I don’t believe 
so. 

Q. He was propelled to the right by the curved front of 
that streetcar? A. Yes, sir. 

Q. You told Mr. Malloy that at the time this man was 
hit you saw that, for Georgia Avenue traffic, this light was 
then green, didn’t you? A. I don’t believe I said that, no 
sir. 

194 Q. Didn’t you tell him, “I saw the light for Geor¬ 
gia Avenue traffic at this time and it was green”? 

A. I believe I told him that when I looked up at the traffic 
light—that was about 45 seconds later—it was green, yes, 
sir. 

Q. About 45 seconds later the light was green? A. I 
went over to the man first. I never got to the light. 

Q. When the man fell, he fell in the automobile area, 
isn’t that right, between the car tracks and the curb? He 
fell in the automobile area to the west of the car tracks? 
A. Yes, sir. 

Q. About halfway there? A. Yes, sir. 

Q. No part of his body was on the tracks, was it? A. 
No, sir. 

Q. When you were helping this man up, you saw some 
other gentleman from the streetcar was helping him up 
also? A. I believe it was. 

Q. That is in addition to the motorman? A. Yes, sir. 

Q. Can you describe what this man looked like that was 
assisting you and the motorman? A. No, sir. I can just 
give you an idea of his age. 

Q. How old was he? A. I would say about 50 years old; 
45, 50. 

195 Q. Was he baldheaded like I am or did he have a 
lot of hair? Do you remember? A. He wasn’t bald- 

headed like you. He had gray hair. 

Q. Do you remember the color of his hair? A. Gray 
headed. 


Q. Gray headed. Did you see another man around there 
attempting to help this man? A. The motorman came over. 


Q. I am talking about the people helping the man up. 
Just the three of you? A. Yes, sir. 

Q. When you helped this man up you pointed out to him 
that the light was still green, didn’t you? A. When I spoke 
to him, yes, sir. 

Q. He was claiming that he had a favorable light, and 
you pointed out to him that the light was still green for the 
streetcar, is that right? A. I told him when I looked up the 
light was green. 


210 John Edward Brennan, Jr. 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 


211 Q. Are you a member of the Fire Department of 
the District of Columbia, sir? A. Yes, sir. 


Q. In connection with your duties as a member of Rescue 
Squad No. 2,1 think you said— A. That’s right. 

212 Q. —did you have occasion, in pursuance to your 
duties on that date, July 21, 1950, to go to the scene 
of where an accident was alleged to have occurred to Geor¬ 
gia Avenue, New Hampshire Avenue, and Rock Creek 
Church Road, sir? A. Yes, sir, I did. 


213 Q. I notice you have a book there. Does that book 
have an entry of this occurrence, sir? A. Yes, sir. 

Q. Is that what you call the log, or what is that? A. It is 
a desk journal. Everything that the Fire Department does 
is in this book. 
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Q. Was that entry by you in connection with this occur¬ 
rence in your handwriting and made contemporaneously 
with this occurrence, sir? A. Yes, sir. 

Q. Can you tell, by referring to it, the time of the call? 
Do you have that, sir? A. Yes, sir. We got the call at 11:32 
p.m. on July 21—7-21-50. Ambulance No. 2 responded to a 
location in front of Engine Company No. 24 for Arthur 
Bingman, age 45, wdrite. Administered first aid and trans¬ 
ported to Emergency Hospital. Submitted an R. S. report 
to the Chief Engineer, and, as far as w’e are con- 
214 cerned, it was undetermined injuries. 

• ••••••*•• 

217 Arthur Bingman, 

the plaintiff, was recalled as a witness, and, having been 
previously duly svrorn, was examined and testified further 
as follows: 

218 Cross Examination 

By Mr. Roberson: 

Q. Mr. Bingman, your deposition was taken on May 15, 
1951, wasn’t it? A. Yes, sir. 

219 Q. Didn’t I ask you these questions and didn’t you 
give these answers at that time? 

“Question. Do you know the names of any witnesses or 
any persons wrho might have witnessed this accident? 
“Answer. No, sir. 

“Question. No witnesses at all? 

“Answer. No, sir. 

“Question. You did not learn of any since the accident? 
“Answer. No, sir. I w^as too stunned to even ask anyone 
about it at the time it happened.” 

I asked those questions and you gave those answers, 
didn’t you? 

• ••••••••• 


Q. Those questions were asked you and you gave those 
answers, didn’t you? A. That’s correct. 

• *•*•••**• 

223 Charles Y. Turner 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

*•*#*••#•* 

By Mr. Offutt: 

Q. Are you a member of the Metropolitan Police 

224 Department? A. I am, sir. 

#*•••••#*# 

226 Q. Did you, at my request, measure the distance 
from the end of the loading platform south to the 
intersecting street, Rock Creek Church Road, and then also 
to the south intersection of New Hampshire Avenue, that 
is, crossing Georgia Avenue. A. Yes, sir. 

Q. Would you get those measurements for me? A. My 
recollection is it is roughly 240 feet down to the traffic light 
down there, approximately. 

• ••••••#•• 

228 The Court: Plaintiff rests? 

Mr. Offutt: Plaintiff rests. 

231 Edward A. Malloy 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Roberson: 

Q. Where are you employed, Mr. Malloy? 

A. Capital Transit Company. 
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Q. In what department are you employed? 
A. In the claim department. 


232 Q. Did there come a time on July 26, 1950, when 
you interviewed a witness to an accident alleged to 
have taken place on Georgia Avenue near New Hampshire, 
the witness’ name being Frank Walter Klimek? A. Yes, 
I did interview him. 


Q. You asked him questions about the accident, did you? 
A. Yes, sir. 

Q. Did you write down all that he told you in reply? A. 
Yes, sir. 

Q. Did you write it down accurately? A. Yes, sir. 


Q. After you finished writing out the statement did you 
show it to the witness? A. Yes, sir. 

Q. Did Mr. Klimek sign it? A. Yes, he did. 

233 Q. Did Mr. Klimek make any corrections of what 
you had written? A. No, sir. 

Q. Do you have any independent recollection of what Mr. 
Klimek told you apart from the paper itself? A. No, sir. 

Q. I show you Defendant’s Exhibit 1 for identification 
and ask you. if you can tell me what it is. A. This is a 
statement I took from Mr. Klimek when I called on him 
after the accident. 

• ••••••••• 

(Defendant’s Exhibit 1 for identification was received 
in evidence.) 

Mr. Roberson: May I read the statement to the jury, 
Your Honor? 

The Court: You may. 

• ••••••••• 





239 Q. Did yon write the whole statement out in long- 
hand? A. The answers to the direct questions, in 

front of the statement, in response to these questions, I 
printed the statement. The body of the statement, I used 
script. 

Q. Why did you print the answers to the direct ques- 

240 tions and the rest in script? A. That is my habit, 
my practice. 

Q. In other words, you developed the practice of doing 
that through habit? A. Yes, sir. 


245 Q. If that is the way you did it, that is the way it 
would be, wouldn’t it? A. The answers on the fore 

part of the statement in answer to the printed questions 
are asked that way. First you ask him the question. Then 
you put down what he says following that question. 

246 But the body of the statement is a resume of what 
he told me on the front, with some additions to it, all 

containing the substance of what he told me during the 
course of the interview. 


256 Earl B. King 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows; 

Direct Examination 

By Mr. Roberson: 


Q. What is your employment, sir? A. Metropolitan 
Police Department. 

Q. With what unit of that department? A. Accident 
Investigation Unit. 

• •••♦****• 

Q. On the 21st of July, 1950, did you get a call to 
go and investigate an accident that occurred near 
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the intersection of Georgia Avenue and New Hampshire 
Avenue, Northwest? A. I did. 


Q. In response to a subpoena duces tecum did you bring 
with you your records that would refresh your recollection 
about what time you got the call? A. About what time, 
yes. 

Q. Well, what time was it? A. The information I re¬ 
ceived at the scene of the accident on my investigation was 
that the accident happened 11:23. Probably got the run 
four or five minutes before that. 
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Q. Did you endeavor to find out the names of any¬ 
one who witnessed the accident; who did see it? A. 

I did. 

Q. What are those names, sir? A. The witnesses I have 
here are Albert P. Foster, Frank Kliwek— 

Q. Klimek? A. K-l-ie-e-k, I guess. 

Q. Could it be K-l-i-e-k? A. It could be, yes. 

Q. What else? A. J. C. Underwood. 


279 


Albert P. Foster 


was called as a witness, and, being first duly sworn, was ex¬ 
amined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Mr. Foster, we are inquiring about an accident that 
occurred near the intersection of Georgia Avenue and New 
Hampshire Avenue on July 21, 1950. Were you a passen¬ 
ger on the streetcar involved in that Accident? A. Yes, 
sir. 




r 
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283 Q. Where were yon on the streetcar, Mr. Foster, 
at the time of the accident? A. I was standing np 

right at the time the accident happened. 

Q. Relative to the motorman, where were yon stand- 

284 ing? A. Right behind the motorman. 

Q. Behind the motorman. Did yon actually see 
the contact between the pedestrain and the streetcar? A. 
I heard a little bit of noise and stopping of the streetcar im¬ 
mediately. It hadn’t started hardly before it stopped, and 
the man was laying— 

Mr. Offutt: I object. 

The Court: Just answer the question. Go ahead. 

Mr. Offutt: The question is, Did he actually see it, and 
I understood jie said no. 

The Court: Just answer the question whether you saw it. 
The Witness.: Well, I saw the man, like I say, just as he 
walked into the streetcar or the streetcar hit him—what¬ 
ever it’s supposed to be. 

By Mr. Roberson: 

Q. Approximately how far had the streetcar moved be¬ 
fore this accident took place? A. I would say about a foot 
—not more than a foot, because it just started and stopped 
that quick. 

Mr. Roberson: May the record show that the witness is 
indicating with his hands a distance no greater than a foot. 
Is that right, Mr. Offutt? 

Mr. Offutt: I wasn’t watching him. 

Mr. Roberson: Indicate again. 

The Witness: About that far, I would say (indicating). 

• ••••••#*• 

285 Q. Was the motorman’s head within your field of 
vision prior to this starting out? A. The motorman? 

Q. Yes, sir. A. Yes, sir. The motorman was right there 
like I say, and I was right behind him, because I intended 
to get off the streetcar either there or the next stop—I had- 
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not made up my mind fully—and I was standing there. As 
the motorman got the light, he started, and I think the man 
on the platform started practically at the same time. 

Q. Mr. Foster, prior to starting up, did the motor- 
286 man nod or make any gesture to anyone on the plat¬ 
form indicating they should cross in front of his 
streetcar? A. I didn’t notice anything like that. 

• •••••••*• 

Q. What happened, Mr. Foster? A. Well, the motor- 
man—all he did, I think, when I noticed was looked at the 
light and watched his instruments to start the car. That’s 
the only thing I saw*. 

Q. How soon after the accident did he stop? A. How 
soon? 

Q. Yes. A. Like I say, it was almost immediately. He 
was standing still, and started and stopped that quick. 


Cross Examination 
By Mr. Offutt: 


288 Q. Did you give your name to the motorman on 
the streetcar? A. Yes, sir. 


293 Q. Mr. Foster, you said, as I have your answer 
here, as the man got the light he started; the man 

294 started as the motorman started the car? A. I say 
it was almost— 

Q. Wait a minute. I haven’t asked you anything yet. 
A. Oh. 

Q. Now, if the man got the light, the man that was hit 
started to walk across the streetcar track, didn’t he? A. 
He didn’t have a chance to start on the streetcar tracks, 
because he wasn’t that far in front of the car to have a 
chance to get out—really out on the streetcar tracks. I 
don’t think so. 
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Q. Were you standing up? A. Yes, I was. 

Q. Yon said you were back of the motorman? A. Bight 
in back of the motorman. 


Q. Yon know, from yonr experience in riding on street¬ 
cars, that when the streetcar is lighted at night they fre¬ 
quently pull down the curtain in back of the motorman? 
You know that, don’t you? A. Yes, sir. 


295 Q. If that curtain had been down, you were in 
back of the motorman, weren’t you? A. Yes, right 
off to the right of him. 

Q. Now you are off to the right of him? A. In back of 
him; off to the right of him. 

Q. What do you mean, in back of him, off to the right of 
him? You were either in back of him or you weren’t. A. I 
was nearer to the door that was to be opened. 


Q. When you said you were in back of him, you meant 
you were in back of him like I am in hack of you? A. I 
would say something like that, but not diagonally straight 
back like that. I was off to his right like I say. 

Q. Weren’t you holding on to the rod or rail back of the 
motorman? A. Yes, on the right-hand side where the door 
opened. 

Q. Were you going to get off some place there? A. Well, 
like I say, I hadn’t really made up my mind to. 


301 Q. If you saw them right where you were, then 
the motorman could see them, couldn’t he? A. The 
motorman is a more experienced man than I am as far as 
running traffic lights and running street lights. That’s 
why I say he had a green light for his own personal self. 
That’s all I know about it. 
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302 Q. When the streetcar stopped, wasn’t the light at 
the fire house red for Georgia Avenue traffic? A. It 
was red when they stopped and it stayed red until 

303 they started and then it was green. That’s all I 
know. 

Q. Let me ask you one thing. This is all I want you to 
answer sir: When the streetcar stopped at that loading 
platform to let these persons who got off get off, that light 
at the fire house was red for southbound traffic, wasn’t it? 
A. Yes. 

Q. And when those persons got off that streetcar, the 
door closed then, didn’t it, sir? A. Yes. 

Q. When that happened the light was still red when they 
got off when the door closed, wasn’t it, sir? A. No; it was 
green when they started. 

• •••*••••• 

304 Q. As a matter of fact, Mr. Foster, when this car 
started up and this man was struck, you were in back 

of the motorman and the curtain was dow T n and you 
couldn’t see it; isn’t that right, sir? A. I saw the light 
and the motorman saw the light when he started. 

Q. You saw what light? A. The green light, the Go light. 
That’s all I remember. 

Q. What Go light? A. The traffic light. 
*•••••***• 

Q. Why were you watching the light? A. Anybody 
watches lights. You get drilled into watching lights. Even 
as a pedestrian you have to watch lights. 

Q. At that particular time what reason was there 

305 for you to watch the light? A. I don’t know. I 
couldn’t tell you. 

306 Q. I don’t mean to embarrass you, sir, but you 
have an eye defect, don’t you, sir? A. A little bit. 

• ••••••••• 

Q. Your eyes are not perfectly in focus, are they, sir? A. 
Not exactly. 
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Q. Your right eye is a little off to the right instead of 
looking straight ahead; isn’t that right? A. Sometimes. 

Q. That interferes with your vision a little bit? A. It 
probably would, but not to the extent about lights or things 
like that, I don’t think. 


307 Q. How about color? Does that have any differ¬ 
ence in color? A. No; I can tell colors better than 
most anything else, as far as that is concerned. 


308 Q. And they went over the matter of what you 
know about this accident at the same time they went 

over it with the motorman? A. Not with me, sir; not at the 
same time. 

Q. You were there when they talked to him, weren’t you? 
A. I didn’t even know the motorman, to tell you the truth, 
because it was so long ago. The first time I ever saw him 
I didn’t know whether it was the same motorman or not. 
I don’t recognize people that long, you see. 

Q. You were in the same room where the lawyers, Mr. 
Roberson and whoever the other gentlemen was you have 
spoken of as the lawyer, talked to the motorman? You were 
right there, weren’t you, sir? A. No; I didn’t hear no 
statements or anything like that. When we left yesterday 
evening, we left—the motorman—the motorman and 

309 I left together, and where the other two gentlemen 
went, I don’t know. 

Q. The first time anyone asked you about this accident 
since it happened that night was when you came to court 
and saw the lawyers, Mr. Roberson and the other man? A. 
That’s the first time I knew anything about what it was all 
about, yes. I had never come to you or anybody else through 
all these years about the accident until, like I say, I got the 
subpoena. 
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310 Joel Curry Underwood 

was called as a witness, and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Roberson: 

311 Q. Were you living in Washington on July 21, 
1950? A. Yes, sir. 

Q. Were you a witness to an accident that occurred near 
the intersection of Georgia Avenue and New Hampshire 
Avenue on that date ? A. It was at night, yes. 

Q. Yes, sir. On that date? A. Yes. 

Q. About what time of night was the accident, sir? A. 
I judge it was about 11:30. I didn’t look at my watch. 

Q. Had you been a passenger on the streetcar involved? 
A. Yes, sir. 

• ••••••**• 

312 Q. Which door did you get off? A. Front door. 
Q. WTiat relative order did you get off the front 

door in? A. There are two doors there. 

Q. Was there someone ahead of you? A. No. I think 
I was the first one off. It’s been so long ago. Let me ex¬ 
plain that I could be in error, but I’m pretty sure I was the 
first one off. 

Q. What did you do after you got off? A. I went to the 
sidewalk, the first one from the safety island, which is not 
a very far distance from the sidewalk. 

Q. Which sidewalk? The one on the east or west 

313 side of Georgia Avenue? A. The one on the west 
side; the one by the engine house. 

Q. Did you look for any warning devices before you 
crossed the automobile space between the platform and 
the sidewalk? A. If my memory serves me right, I looked 
for automobiles first before I approached the sidewalk. 


Q. You mean southbound? A. Yes, southbound, and evi¬ 
dently there was a green light, and I got off as quick as I 
could to watch for a chance to get across the street. 

Q. When you got on the west sidewalk of Georgia Avenue 
did there come a time when you became aware of an acci¬ 
dent? A. I will have to explain it like this. The first thing 
I saw was a man just in the act of falling. 

Q. Where were you at the time you saw that? A. I think 
I was on the sidewalk or leaving the sidewalk. 

Q. Where was this man you saw in the act of falling? A. 
I thought he had fallen off the streetcar safety isle that I 
had gotten off of. 

You see—Let me explain to the jury that I didn’t see 
any accident. What I saw was a man taking several steps 
trying to recover his equilibrium. 

Q. When you saw him, was he on or off the loading 

314 platform? A. Off. 

Q. In which direction was he taking these steps, 
as you have described them? A. To the south. 

Q. Where did he end up? A. About ten, maybe fifteen 
feet south of the loading platform. 

Q. Was he in the automobile portion of the street or was 
he where the streetcar runs? A. Not in front of the street¬ 
car ; he was outside of the streetcar tracks and I don’t think 
he was far enough to be in the way of the automobiles. 

Of course, it’s been so long ago, I couldn’t remember. My 
reaction was that he was south of the isle, in a safe zone 
there to treat him if there had been anything I could have 
treated him for. 

Q. Did you see the streetcar in motion at all? A. No. 

Q. Did you attempt to help this man? A. Yes, sir. 

• •••••••#• 

315 Q. Did the motorman get off the streetcar, if you 
recall? A. If I remember, he did. I don’t remember 

where I talked to the motorman and told him that I would 
be glad to help him in any way I could. 
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Q. Mr. Underwood, among the people that attempted to 
help this man up, did you see anybody with red hair? A. 
No; I couldn’t say they didn’t have red hair. 

Q. You have no recollection one way or the other? A. 
I am a very poor judge of the way people look. It’s the 
way they act, I judge them by. 

Q. For the sake of the record, your own hair is grey? 
A. It is now\ I don’t know whether it was grey then or 
not. 

Q. You are over 50 years old, are you, sir? A. Yes; 65 
to be exact. 

Q. When you looked hack and saw the man falling away, 
where was the front of the streetcar? A. Right even with 
the safety isle. 

Q. What do you mean by safety island? A. The little 
portion—I guess you call it loading platform, but it’s put 
out there. It’s for people to be safe in getting on and off 
streetcars. 

Q. Mr. Underwood, this purports to be a map of this in¬ 
tersection, the north of Georgia Avenue being at the 

316 top and south here. New’ Hampshire Avenue crosses 
in this fashion. Right here is the loading platform 

in question. Here is the southern end of it. A. That’s 
right. 

Q. Is that where you saw the front of the streetcar was 
after the accident? A. I am pretty sure that’s where it 
was. 

Q. Right in line with the southern end of that platform? 
A. Yes. 

317 Cross Examination 

By Mr. Offutt: 

Q. Mr. Underwood, you didn’t actually see the streetcar 
or the man come into contact? A. No, I didn’t happen to 
see that. 


53 


Q. You were going to get off at that same intersection 
where the accident happened and did get off there? A. 
That’s right. 

320 Q. When you got off you said you looked for traf¬ 
fic? A. Yes. 

Q. That was traffic coming down past this loading zone? 
A. That’s right. 

Q. So you wouldn’t walk in front of traffic. Then you 
looked at the traffic light at the fire house, isn’t that right, 
sir? A. I don’t think I said I looked at that traffic light. 
Q. I don’t think you did, either, but I am asking you if 
you did. A. I don’t know. I imagine I did, but I 

321 looked at the automobiles first, the traffic light next, 
especially when he’s got the green light. I look for 

automobiles. 

Q. That is what I thought you did, look for traffic and 
then the lights. A. Yes. 

Q. You did go over to the sidewalk? A. Yes. 

322 Q. So you were either starting off the sidewalk or 
on the sidewalk when you saw this man falling away, 

as you put it? A. Yes. 

Q. And it took 15 or 20 feet? Is that what you said? A. 
Yes; 10 or 15 feet, I think. 

Q. And then he fell down? A. Yes. 

Q. When he fell down that is when you went over to see 
what you could do to help him? A. Yes. 

• ##*•••#*# 

323 Q. When you got there and the man was in the 
street like that, someone else came up promptly like 

you did to help him? A. That’s right. 

*•**•*•**• 

Q. When you started across there, as you were about to 
do, the light was with you to go across? You would not 
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walk across the street without the light being with you ? A. 
Under circumstances like that, I wouldn’t pay attention to 
a light. When I see a man falling down, I don’t consider 
the light; I just look and see if anything is about to run 
over me. 

Q. I thought you said you went over to the sidewalk? 
A. Yes. 

Q. When you w^ent to the sidewalk, you were to start 
right back and go over and cross the street again, weren’t 
you? A. Yes; when I got a clear right of way, I was going 
to cross. I had the option of going down the street the 
other way if the light had been in my favor, but I figured 
I couldn’t get across there, so I hesitated and looked 
324 around to see, and that’s when I seen the man fall¬ 
ing. I didn’t have to cross Georgia Avenue at that 
point. I could come down another way. 

• ••••••••• 

327 Q. This light over here, which is at Lacey’s corn¬ 
er, you would not walk across or look across? You 
can see that light is for Georgia Avenue, can you? A. 
State that again. 

Q. This light is shielded so on this sidewalk it is visible 
to the northbound traffic or someone in this area, but not, 
for example, from this point over here. A. You know 
more about those lights than I do. That’s the reason I 
watch the other light when it’s turning green; I know what 
that’s going to do. 

Q. When you saw the man hit you went out to him ? A. 
Yes. 

Q. There was no bell sounded before he was hit, is that 
right? A. I don’t recall about the bell and I don’t know 
when the man was hit, as you call it. 

Q. After you had seen what you could do for the man, 
you gave your name to the motorman, I believe you said? 
A. Yes. 

• ••••••••• 
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328 Q. In other words, there was no bleeding? A. 
No. 

Q. And this streetcar had come in collision with him? 
Would you know whether the streetcar came in collision 
with him or not? A. No; I didn’t see any hitting or col¬ 
lision and I didn’t see anybody fall prostrate. In other 
words, I didn’t judge that the man was hurt in the first 
place. 

• • • • • • • # * • 

329 Would you mind putting a line across the track at 
the point wherever the streetcar was after the man 

had fallen and you had gone back, if you know where it was? 
If you don’t know, I don’t want you to mark it. 

• ••••*•*#• 

The Witness: The walkway across here was clear, so 
imagine this streetcar hadn’t moved, and I couldn’t see 
where it moved at all when I found him—somebody said 
that the streetcar had hit him. I had to look back at the 
streetcar. I may be dumb, but that’s the way it looked 

330 to me. 

Mr. Roberson.: May the record show that when he 
said the walkway was clear he is indicating the walkway 
beyond the south of the loading platform? 

The Court: It may so indicate. 

The Witness: The streetcar, if it had moved it wasn’t 
perceptible. I couldn’t tell you whether it had moved or 
not, but as soon as that light changed I came across and got 
across the street. 

By Mr. Offutt: 

Q. Do you mean the entire crosswalk was clear, even up 
to the north edge of it? A. I wouldn’t say that. It was 
clear enough for me to get across. 

Q. The crosswalk was clear enough for you to walk 
across and still be in the cross walk? A. Yes. The street¬ 
car wasn’t in my way. 
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Q. The other thing, and then I am through: You did not 
actually in your mind fix the point where the streetcar was 
on the track, where it -was with some certainty so you could 
mark it or place it on the map here? A. Mr. Offutt, I 
think this clears it better than answering your question. I 
couldn't tell that the streetcar had moved. It hadn’t moved 
enough to be noticeable if it had moved at all that was 

331 my reaction, and I was astonished when somebody 
said the streetcar had hit somebody. 

Does that answer your question? 

Q. That is satisfactory, yes, sir. 

Let me ask you one more thing. The man when you saw 
him was falling aw^ay; wasn’t he within the crosswalk at 
that time when you first saw him falling away, and south 
of the loading platform? A. Yes. I presume that’s the 
crosswalk. You’ve got the definition there. It’s right 
over there. It’s 10 feet wide, and I think he was in that 
part; but, as I said, there may have been a mark there 
and there may not; but it’s like the man with the red 
hair; I don’t notice those little things sometimes and I’m 
not very good at telling w T hat kind of tie you have on 
right now. 

332 Redirect Examination 

By Mr. Roberson: 

Q. When you looked back and saw this man falling, 

333 between you and the man was there a third man, 
redheaded or otherwise? A. I wouldn’t have no¬ 
ticed, Mr. Roberson. 

• ••••••••• 

Q. Did he appear to be in full possession of his faculties? 
A. Really I thought that was w’hat was making him fall. I 
didn’t have any idea the streetcar had moved. 

• ••••••••• 
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Robert Gray Messer 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 

• •#•*••••• 

Q. Mr. Messer, were you the operator of a streetcar in¬ 
volved in an accident with Mr. Arthur Bingman on the 21st 
day of July, 1950? A. Yes, sir. 

Q. In what direction were you going? A. Southbound on 
Georgia Avenue. 

Q. Approximately where is this loading platform? 

345 A. Georgia and New Hampshire, north of New 
Hampshire. 

• •••****#* 

Q. Where did you stop with respect to the loading plat¬ 
form, if you remember? A. At the near side, south end. 

• ••••••**• 

Q. Tell us what happened thereafter with respect 

346 to this accident? A. I stopped and let off my pas¬ 
sengers and closed the door and had started and this 

gentleman fell against the side of the car. 

Q. What part of the side of the car? A. At the front 
door. 

Q. What color was the traffic light for you when you 
started up? A. It was green. 

Q. • • 

Did you, before starting up, nod to Mr. Bingman or give 
him any signal to walk over in front of your car? 

A. No, sir. 

Q. What did you do after the accident happened? A. I 
got out to see if he was hurt. He said he wasn’t .hurt, so 
he walked across to the fire house, and I went across with 
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him and I called the dispatcher, and he came, and I got all 
the information, his name and address and all. 


347 Q. Bid he later on change his claim that he wasn’t 
hurt? A. Yes. Later on he changed it. He said he 

was hurt. 

Q. When this man fell up against the side of your car, 
what, if anything, did you do? A. I stopped as soon as I 
could. 

Q. You put the car in emergency, did you? A. I stopped 
as soon as possible. 

348 Q. WTiat kind of brakes did you have on the car? 
What sort of brakes can you apply? Is an ordinary 

passenger stop called a service application of the brakes or 
what is it called? A. That is called service. 

Q. Is there a different type of stop called an emergency 
stop? A. Sure. 

Q. WThich of the two types did you make in this case? 
A. I used the emergency. 

Q. Bid you yourself help the man up where he was lying 
in the street? A. I don’t remember. Some fellow came 
across in the meantime. I don’t remember whether I helped 
him or not. 

Q. After the accident did you make an effort to find out 
if there was any alcohol on the man? A. I sure did. I 
could smell it. 

Q. What did it appear to be to you? A. It smelled like 
alcohol to me. 


Cross Examination 
By Mr. Offutt: 


352 Q. Now, when this accident happened, do you re¬ 
call what time it was? A. It was around 11:30 in 
the night. 
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Q. When did you fix the time as around 11:30 for the 
first time ? I mean since this accident, when did you fix that 
in your memory! A. At the time I made the report. The 
correct time is on the report. 

#***#**•*• 

363 Q. Now, you said you smelled alcohol on his 
breath, and I think you said he stumbled into the 
car? Is that what you said? A. Yes, sir; he either stum¬ 
bled or walked into the car; one of the two. 

Q. Did he stumble into the car? A. I saw him; glimpsed 
him in my eye, yes, sir. 

*••••••*** 

367 Q. How fast was the car moving at the time you 
applied the emergency brake ? A. There’s no speed¬ 
ometer ; just moving gradually. 

Q. I understand there is no speedometer, but you drive 
a car, I thought you said? A. Sure, I drive a car. 

Q. W’hat is your best approximation of the speed of the 
car at the time you applied the brakes? A. Two or three 
miles an hour. 

• •••••••*• 

Q. And you applied the brakes after you saw and heard 
the man fall into the car or collide with the car, didn’t you? 
A. I applied the brakes as soon as I saw him fall. 

#•*****•#* 

368 ' Q. Isn’t it a fact that you didn’t apply the brakes 
until the man and the car came together? A. When 

I saw him fall towards the car I immediately applied the 
brakes. 

/ Q. W^en you saw him fall against the side of the car, 
your foot was on the accelerator pedal, wasn’t it? A. It 
was between probably the accelerator pedal and the brake, 
yes. 

Q. When the car was stopped you had your foot on the 
brake, didn’t you? A. Sure, I had it on the brake. 
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Q. When the man got off the front of the car you 
closed the door? A. Yes, sir. 

Q. Of course, when he got off you looked to the right of 
where he was standing to see he was off and then closed the 
door? A. Sure. 

Q. After he stepped off you closed the door. Did you 
look to see if the people in the back were clear or anybody 
else was getting ready to get off the back before you moved? 
A. The back door is closed before I can move. 

• ••••••••• 

375 Q. # • *. 

As you came down the hill to stop was the light 
green for Georgia Avenue south? A. When I closed the 
door I saw the man standing on the platform and it was 
green for me, yes. 

Q. Which light were you looking at? A. Controls south¬ 
bound traffic on Georgia Avenue. 

Q. Where was that light located that controls the south¬ 
bound Georgia Avenue traffic? A. One over at the fire 
house and one by the Peoples Drug Store. 

Q. When did you determine that on July 21, 1950, there 
was one at Georgia Avenue and one at the fire house con¬ 
trolling southbound traffic on Georgia Avenue? When did 
you determine that? A. When did I determine it? Then 
when I started. 

Q. You mean back on July 21,1950? A. If the light was 
there, it was green, yes. To the best I remember, it was 
there. 

376 Q. Of course, if the light was there. Are you sat¬ 
isfied in your mind now and your recollection of the 

occurrence back on July 21, 1950, the night this accident 
happened, that there was a light at the Peoples Drug Store 
corner and a light at the fire house controlling southbound 
Georgia Avenue traffic? A. Yes, as to one there was a 
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light. I know there’s one at southbound Georgia Avenue, 
and I believe there’s one north. I know there’s one there. 
Q. You know there is one there now? A. Yes. 

Q. I am talking only about July 21, 1950. A. I believe it 
was there, yes. 

Q. When did you fix the belief in your mind that on July 
21, 1950, there was a light in front of the fire blouse that 
also controlled southbound Georgia Avenue traffic? A. 
Well, the day of the accident, I guess it was there. 

394 “Question. I thought you said this did not 
control Georgia Avenue traffic? 

“Answer. I said there is one south of New Hampshire 
that does control it, too.” 

• •••**•*** 

Q. Those answers to the questions which I have read 
so far -were the ones that you gave, were they not? A. Yes. 
Q. And they are the ones that you had propounded to 
you? A. Yes, sir, but I didn’t understand the ques- 

395 tion then like I did now. 

432 “Question. Where was that traffic light that you 
looked at to see if you could proceed south on 
Georgia Avenue, after the passenger, or these three pas¬ 
sengers, got off of your streetcar? 

“Answer. The light that controls Georgia Avenue 
southbound traffic, is that the light you want; you want to 
know -whether it was green or red? 

“Question. I want to know what light you looked at to 
see if you could proceed? 

“Answer. I looked at the light controlling Georgia 
Avenue southbound. 

“Question. Where was that light signal located that 
you were looking at? 

“Answer. I don’t remember. I believe, there may be 
two lights there. I think the traffic light that controls 
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Georgia Avenue southbound is south of New Hampshire. 
“Question. South of New Hampshire? 

“Answer. I believe that is the one that controls it. 
433 “Question. That is the light that you looked at, 
then? 

“Answer. They maybe changed the light around since 
then. I don’t remember. It has been a long time. 

• ••••••••• 

436 “Question. The light you were looking at, to 
go south, after you let the passengers off at the car 
stop, where this accident happened, right there north of 
the fire house, is your testimony that you don’t remember 
that now? 

“Answer. I know if the light was there it was green 
on both sides, if there was one there at that time. 

“Question. Can’t you answer my question, do you re¬ 
member where the light was you were looking at, was it 
south of New Hampshire Avenue, over there by the 
Peoples Drug Store, the one that you previously referred 
to, is that the light you were looking at, sir? 

“Answer. I think at that time there was probably one 
north of the Avenue too. 

“Question. When did you recall that? 

“Answer. I know-the light was there. 

• *#•*•*•*• 

439 “Question. I want to know your recollection. 

“This statement that you made, did that say any¬ 
thing in it about the light, sir? 

“Answer. What statement are you talking about? 
“Question. The statement that you were talking about, 
and the one I am now talking about, that you made—let’s 
put it this way: 

“The report which you made the day of the accident, in 
your own handwriting, when you went to the car barn, and 
that one that you referred to that you put through the 
window to the clerk? 


“ Answer. I put on the form just what happened, in the 
way of what the situation was. 

“Question. Now, then, if you had this statement that 
you made several days after the accident, would that 
refresh your recollection any as to how this accident 
happened, regarding the light that I am inquiring about? 

“Answer. I know how the accident happened and I 
know what color the light was when I started off. 
“Question. What color was the light? 

“Answer. The light was green for me to go. 
***•*•••** 

449 Q. Mr. Messer, when your car was stopped and 
Mr. Bingman got off you turned your head like this, 

looked toward the closed door; then when you closed the 
door you looked forward to see what the light was again, 
didn’t you, sir? A. Yes, sir. 

Q. In the meantime do you know whether Mr. Bingham 
had walked from where he had gotten off the car toward 
the end of the platform? A. I believe he had made a step 
or two. 

Q. That would be in a southerly direction? A. That is 
right. 

Q. It was at that time that you had turned your 

450 head from where you looked at the door and looked 
to the front in this manner (indicating); isn’t that 

right, sir? A. Sure. 

Q. When you turned your head in that fashion did you 
look at Mr. Bingman? Do you remember whether you did 
or not? A. I saw him standing there, sure. 

Q. Then when you looked at the light, which would be 
the light which would be right over here—your car being 
here—was it the light over here or was it the light straight 
down ahead of you? 

I might tell you so you know what this measures. 
Approximately 240 feet south of you at the Peoples Drug 
Store corner. Which light was it? A. I looked at the first 


light and probably saw the second one too at the same 
time. 

Q. I understood you to say you looked at the first light, 
the one by the fire house? A. That’s right. 

Q. And you probably saw this one down at the Peoples 
Drug Store? A. Yes. 

Q. So that in this deposition where you had said in some 
parts of it that you looked at the light dowm at the Peoples 
Drug Store corner to proceed south, which is it 

451 today—that, is, your best recollection of it, where 
you looked? Did you look at the Peoples Drug Store 

light on that corner or did you look at the light over at the 
fire house? A. I looked at the first one that was green, if 
that was there. 

Q. The first one that was green? A. Yes, sir. 

Q. Which one comes green first? A. Both of them come 
green at the same time. 

Q. If you looked at the first one that was green—what 
did you mean by that? A. Well, the first light vras there 
before I seen it on. 

Q. Would you mind repeating that? I didn’t get that 
right. A. I looked at the first light. Both of them con¬ 
trolled the southbound traffic. Both of them turned green 
at the same time. 

*#**••**•• 

452 Q. To look at this light, as you directed your 
attention to the light nearest to you, you turned your 
head partly; is that correct? A. Very little. 

453 Q. If you looked at that light by the fire house and 
saw it—you looked in that general direction—then 

you turned your head ahead before you started; isn’t 
that right, sir? A. Sure, I turned it. 

Q. Isn’t that what you did if you looked at that light? 
A. I saw the light and I saw the gentleman standing there 
and saw it was green. That’s when I started. 

Q. That is when you turned your head and went ahead? 
A. Yes, when I saw everything was clear. 


Q. The gentleman you saw standing there was the man 
who walked off the car, walked to the end of the platform, 
and walked off? A. No, sir. 

Q. Did you see what he did when he got to the end of 
the platform? A. I saw him standing on the platform, 
yes. 

Q. After he got to the end of the platform did you see 
what he did then ? A. I saw him when he fell against the 
car. 

Q. Between the time he stepped off the platform and the 
time you characterize as falling against the car you didn’t 
see what he was doing? 

Mr. Roberson: This gentleman didn’t say he 
454 stepped off the platform. That is Mr. Offutt’s 
testimony. 

The Court: The witness may answer. Proceed. 

By Mr. Offutt: 

Q. Is that right? A. He never stepped off the platform. 

Q. You didn’t see what he did when he got to the end of 
the platform? A. I certainly did. 

Q. I thought you said you were looking at the light over 
at the end of the platform, then you turned your head in 
that direction (indicating) and started the car up? A. I 
had seen the light was green. 

466 Q. Before you put your foot from the brake to 
the accelerator pedal did you look again to see if 
the man in the meantime or anyone—the man who did 
stumble against your car, as you say—did you look to see 
if anyone was coming from the left hand side of the street? 
A. I looked; sure, I looked before I moved. 

Q. Did you look to the left side, too? A. Sure. 

Q. That was after you saw the light was green for you? 
A. Sure. 

Q. So when you looked to the left side of the street you 


turned your head quickly to the left and then looked 
457 ahead, is that right? A. I looked to the left, yes. 

Q. So we have that correctly, you looked to the 
right, saw the man get out of the car, closed the door, then 
turned your head, looked to the light, when the light was 
green you turned your head, but before you did that you 
looked to the left, turned over there, and then quickly for¬ 
ward again and went on off; is that right? A. No, sir. 

Q. Tell us how you did it. A. Well, I looked to the left 
and looked straight ahead and saw the light green and 
looked and saw the gentleman on the platform and then 
I started. 

Q. You said you looked to the left? A. I looked to the 
left. 

Q. You turned your head a little bit? A. Sure. 

Q. Then when you looked to the left you looked to the 
right again, turned your head and looked forward? A. I 
looked at him the last thing. 

Q. Then you looked back at him again? A. Sure: I 
looked at the passenger standing there the last thing. 

*••••••••• 

460 By Mr. Offutt: 

Q. You have done just w’hat I didn’t ask you to 
do. You have marked it on the platform. That mark is 
across the platform. Just a minute. 

• ••••••••• 

462 Q. Will you mark where the car vras on the track 
when the man collided with your car? Put the 
streetcar where it was. A. It was right along in here; the 
man standing about two foot from the end. 

Q. From where? A. From the end of the platform. 

Q. You took the names of witnesses, didn’t you, 
sir? A. I certainly did. 


466 
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Q. This man that you say stumbled into your car—was 
he hurt? A. He said he wasn’t, to begin with, and then he 
decided he was. 

Q. You saw him from the time he stumbled into the car, 
fell on the street, and went into the fire house? A. I sure 
did. 

Q. Did he walk into the fire house unassisted? A. Yes, 
sir. 

Q. Did you help him up? A. I got out and helped him 
up, yes. 

Q. When he got on the streetcar at Decatur Street, did 
he get on all right? A. As far as I know, he did. I didn’t 
notice anything unusual. 


478 Redirect Examination 
By Mr. Roberson: 

Q. Mr. Messer, when you started up the streetcar did 
you ring the bell? A. Yes, sir. 


479 Q. There was a lot said this morning about all 
these traffic lights around the vicinity of the 

accident and a recess being taken when you and Mr. 
Connolly and another lawyer from Hogan and Hartson 
went to the washroom. 

Did anybody coach you about the lights when you went 
down to the washroom? A. No, sir; there wasn’t a word 
said. 

**•**••••* 

480 Mr. Roberson: Your Honor, I have some traffic 
regulations. May we approach the bench on those? 

The Court: You may. 

• ••••••••• 

482 The Court: You can read 52 (a) and 53. 

#*••*••**• 
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486 Mr. Roberson: Section 52 (a): 

“Pedestrians’ right-of-way in crosswalks. 

“(a) When traffic control signals are not in place 

487 or not in operation the driver of a vehicle shall 
yield the right-of-way, slowing down or stopping if 

need be to so yield, to a pedestrian crossing the roadway 
within a crosswalk when the pedestrian is upon the half 
of the roadway upon which the vehicle is traveling, or 
when the pedestrian is approaching so closely from the 
opposite half of the roadway as to be in danger. No 
pedestrian shall suddenly leave a curb or other place of 
safety and walk or turn into a path of a vehicle which is so 
close that it is impossible for the driver to yield.’’ 

Section 53: “Crossing at other than crosswalks. 
“Every pedestrian crossing a roadway at any point 
other than within a marked crosswalk or within an un¬ 
marked crosswalk at an intersection shall yield the right- 
of-w'av to all vehicles upon the roadway.” 

Your Honor, I wanted to introduce in evidence— 

• •***•***• 

488 Mr. Roberson: Your Honor, I wish to offer in 
evidence one question and answer asked the plain¬ 
tiff on page 5 of the deposition of May 15,1951. 

“Question. Were you the first one to get off the street¬ 
car? 

“Answer. I wras the only one to get off at the front. 
I don’t know’ about the back. I was seated in the front 
and proceeded to the No. 2 door there and got off at that 
door.” 

• ••••••••• 

489 The Court: The Court will permit the testimony 
to stand. 

490 Mr. Roberson: Defendant rests. Your Honor. 

• ••••••••• 
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502 Motion for Directed Verdict in Favor of the 

Defendant 

Mr. Roberson: Your Honor, at this time Dmove for a 
directed verdict in favor of the defendant on the ground 
that there is not any substantial evidence to support a 
verdict for the plaintiff; that the evidence clearly shows 
the motorman was not guilty of any negligence, and that 
the plaintiff himself was guilty of the grossest sort of con¬ 
tributory negligence in stepping into the side of the street¬ 
car, the right front corner of it, when the light was green 
for the streetcar to go ahead. 

The Court: The Court will overrule that on the ground 
that there is sufficient showing to justify a submission of 
the question to the jury. 

503 Discussion of Prayers for Instructions 

The Court: Now, the Court has not received any tenders 
or proffers of instructions. 

The plaintiff has pleaded last clear chance. That is the 
only question that the Court has in its mind. I mean it is 
the only question that raises any need of discussion of the 
instructions, as the Court views it. 

However, if there is sufficient evidence to justify the sub¬ 
mission of the case to the jury on the question as to whether 
or not the defendant is guilty of negligence through its 
servant and there is sufficient evidence to justify submis¬ 
sion on the question of contributory negligence on the part 
of the plaintiff—taking both of those premises—the Court 
is of the opinion that an instruction on the last clear chance 
should be given the jury. 

Mr. Roberson: Does Your Honor want to hear me on 
that? 

The Court: Yes, I will be glad to hear you on that. 

Mr. Roberson: I certainly think this is not a case for 
the last clear chance, and I cannot agree that just because 
there is an issue of negligence and contributory negligence 
it therefore follows that there is sufficient evidence for the 
last clear chance. 
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The case of Jackson v. Capital Transit Company, in 69 
Appeals D. C., I believe it is, clearly sets forth the four 
elements which must be found in the evidence before 
504 you can submit the doctrine of the last clear chance. 

• ••••••••• 

518 The Court: * * * But the Court has concluded that 
plaintiff’s prayer number 2, plaintiff’s prayer num¬ 
ber 9 as amended with a slight amendment, including ag¬ 
gravation of pre-existing condition will be given, and plain¬ 
tiff’s prayer number 18, which goes to the question of con¬ 
sideration of credibility in connection with statements used 
at the trial. 

519 • • * Defendant’s instruction number 5, which has 
been proffered, the Court is not persuaded should 

be given. It has not been able to satisfy itself that the last 
sentence of the instruction is a proper instruction, and also 
is not satisfied, consistent with that, that in the fourth line 
from the bottom the w T ords, “as distinguished from a 
party,” are proper. 

• •••••••«• 

523 Mr. Roberson: I wanted to note an exception on 
my prayer number 5. As drawn, I believe it to be 
accurate. 

The Court: You will be given an exception. 

541 Jury Charge 

The Court (McLaughlin, J.): Ladies and gentlemen of 
the jury, the case upon which you are sitting as jurors is 
the case of Arthur Bingman against the Capital Transit 
Company. In these instructions, I shall refer to the par¬ 
ties respectively as the plaintiff and the defendant. 

You have heard the evidence and the arguments of coun¬ 
sel, the attorneys for the plaintiff and for the defendant, 
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and it now becomes my duty as the Judge to instruct you 
as to the principles and rules of law governing the case. 

It is your duty as jurors to follow the Court’s instruc¬ 
tions as to the law. On the other hand, ladies and gentle¬ 
men of the jury, you are the sole judges of the issues of 
fact, and you must determine for yourselves the facts in 
this case solely upon the evidence presented at this trial. 

If in these instructions any rule, direction or idea be 
stated in varying ways, no emphasis thereon is intended by 
me, and none must be inferred by you. For that reason, 
you are not to single out any certain sentence or any indi¬ 
vidual point or instruction and ignore the others, but you 
are to consider all the instructions as a whole and to re¬ 
gard each in the light of all the others. 

It is your function and your responsibility in this case, 
as in every other case on which you may sit, to resolve the 
evidence and arrive at what we call the ultimate or 
542 final facts, and in arriving at the final facts, apply 
the law as given you by the Court to those facts, and 
to do justice between the parties. 

In this connection, you should weigh the evidence pre¬ 
sented here in open court without bias, prejudice or sym¬ 
pathy toward one side or the other. 

This is an action for damages for alleged personal in¬ 
jury, alleged to have been suffered by the plaintiff as a 
result of being struck by a street car of the defendant while 
plaintiff was crossing the street at the crosswalk from east 
to west at the intersection of Georgia Avenue and New 
Hampshire Avenue in the city of Washington, D. C., on 
July 21,1950. 

Plaintiff alleges that the accident was the result of the 
negligence of defendant. Defendant admits plaintiff col¬ 
lided with the street car at or near the intersection of 
Georgia Avenue and New Harnpsmre Avenue, but defend¬ 
ant alleges that the injuries and damages, if any, allegedly 
suffered by plaintiff, were occasioned solely by the negli¬ 
gence and contributory negligence of the plaintiff. 
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The statement which the Court has just made to you, 
ladies and gentlemen of the jury, does not purport to con¬ 
stitute a statement of the facts developed by the testimony. 
It is rather a statement of the allegations, the claims of 
the plaintiff and the defendant as to what they re- 

543 spectivelv contend the facts to be. You are the sole 
judges of the issues of fact, and you must determine 

the facts for yourselves solely upon the evidence presented 
at the trial. 

The Court will now instruct you as to the law that ap¬ 
plies to this case. 

As jurors you are the sole judges of the credibility of 
the witnesses. That means their worthiness of belief. In 
determining the credibility of the witnesses, you may take 
into consideration their attitude and demeanor on the wit¬ 
ness stand, their ability to recall the facts and circum¬ 
stances concerning which they have testified, their frank¬ 
ness or lack of it, their bias or prejudice if such may be 
manifest, and their interest in the outcome of this case, 
and you are to give their testimony such weight as you, the 
jury, think under all the circumstances it is entitled to 
receive. 

You will try this case solely on the evidence presented in 
open court on the witness stand. 

It is your duty and sole responsibility to resolve any 
conflicts of evidence in this case. 

The burden of proof rests upon the plaintiff to prove all 
the essential elements of his case by a preponderance of 
the evidence. “Bv a preponderance of the evidence’’ means 
that the plaintiff must establish his case by the greater 
weight of the evidence: that is, by such evidence as, when 
weighed with that opposing it, has more convincing 

544 force, and from which it results that the greater 
probability of truth lies. 

It is your function as a jury to weigh all the evidence 
which has been introduced in this case. If in so doing you 
find that the evidence is of as much credibility and weight 
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on one side as it is on the other, or if yon think that the 
defendant has established its defense by the greater weight 
of the evidence, then the defendant must prevail. If, on 
the other hand, you believe that the plaintiff has sustained 
his burden by this greater weight of the evidence, then you 
must find for the plaintiff. 

If you find from the evidence in this case that any wit¬ 
ness or party has knowingly testified falsely about any ma¬ 
terial matter about which he or she could not reasonably 
have been mistaken, then you are at liberty, if you so de¬ 
cide, to disregard all or any part of the testimony of such 
witness or party. 

The plaintiff alleges that he was injured through the 
negligence of the defendant. By 44 negligence’’ is meant 
the doing of some act which a reasonably prudent person 
would not do, or the failure to do something which a rea¬ 
sonably prudent person would do, actuated by those con¬ 
siderations which ordinarily regulate the conduct of human 
affairs. 

Negligence is the failure to use ordinary care in the man¬ 
agement of one’s own person. It is not an absolute 
545 term; it is a relative one. The conduct in question 
must be considered in the light of all the circum¬ 
stances. Negligence under one set of conditions might not 
be negligent under another. The standard that is set up 
is that of the ordinary prudent man under similar circum¬ 
stances, not of the extraordinarily cautious person or not 
the exceptionally gifted or skilled one. 

The law does not demand that standard as a general 
standard of conduct. ' Ordinary care, which I have men¬ 
tioned to you, is that care which persons of ordinary pru¬ 
dence exercise in the management of their own affairs in 
order to avoid injury to themselves and to others. The 
amount of care or caution varies with the circumstances. 
It varies directly in proportion to the danger known to be 
involved in a situation. The mere fact that an injury oc¬ 
curred, considered alone and standing alone, does not sup¬ 
port an inference that some party was negligent. 
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The defendant alleges that the plaintiff was guilty of 
contributory negligence. The Court instructs you that even 
if you find from the evidence that the defendant’s employee, 
the motorman, was at the time and place in question guilty 
of the negligence charged in plaintiff’s declaration, yet if 
you further find from the evidence and under the instruc¬ 
tions of the Court that the plaintiff was also negligent and 
that his negligence, if any, was the proximate cause or 
proximately contributed to cause the accident, then 

546 the plaintiff cannot recover in this case. 

The Court further instructs you that under such 
circumstances, you are not warranted in comparing the 
negligence, if any, of the plaintiff and of the defendant’s 
driver or motorman to determine which was guilty of the 
greater degree of negligence; bnt if you find from the evi¬ 
dence and under the instructions of the Court that the 
plaintiff was guilty of any want of ordinary care which 
caused or proximately contributed to cause the accident in 
question, then you shall find the defendant not guilty. 

The jury is instructed that no presumption of negligence 
whatever arises from the mere happening of the accident 
involved herein or of the sustaining of damages which 
plaintiff claims he sustained. The burden of proof is upon 
the plaintiff to prove by a fair preponderance of the evi¬ 
dence that the defendant was guilty of negligence and that 
such negligence was the proximate cause of the accident 
and of the damages sustained by the plaintiff. 

By “the proximate cause,” as used in these instructions, 
is meant the primary or moving cause or force where no 
other and independent cause, disconnected therewith and 
self-operating, intervenes to produce the result. The prox¬ 
imate cause of a result is that cause which, in natural and 
continuous sequence, unaccompanied by any efficient 

547 intervening cause, produces the result, and without 
which the result would not have occurred. 

Certain traffic regulations in effect in the District of Co¬ 
lumbia at the time of the accident have been read to you. 
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If you should find from the evidence that a party to this 
action conducted himself in violation of such regulations, 
you are instructed that such conduct constituted negligence 
as a matter of law. However, in this action a violation of 
law is of no consequence unless it was a proximate cause 
of an injury found by you to have been suffered by the 
plaintiff. 

The plaintiff in this case relied upon a doctrine which is 
known as “the last clear chance.’’ You need not concern 
yourself with this doctrine unless and until you first shall 
have found that in the evidence leading up to the accident 
in question, both the plaintiff and the defendant were guilty 
of negligence. Should you find this to be a fact, then the 
doctrine of last clear chance may be invoked, if you further 
find from the evidence that the following four elements 
existed: (1) that the plaintiff was in a position of danger; 
(2) that the plaintiff was oblivious to danger and unable 
to extricate himself from this position of danger; (3) that 
the driver of defendant’s street car, the motorman, was 
aware or by the exercise of reasonable care should have 
been aware of plaintiff’s danger and of his obliviousness to 
danger or his inability to extricate himself from 
548 danger; (4) that the driver of defendant’s street 
car, the motorman, with the means available to him, 
was able to avoid striking the plaintiff after he became 
aware or in the exercise of ordinary care and caution 
should have become aware of the danger and the plaintiff’s 
obliviousness to danger or his inability to extricate him¬ 
self from danger and failed to do so. 

If, under the instructions which I have given you, you 
find it is appropriate to consider the doctrine of last clear 
chance, and if you further find that each of the four ele¬ 
ments existed with respect to the accident in question— 
elements which the Court has outlined to you—then the 
negligence of the plaintiff would not bar him from re¬ 
covery. 







In considering the doctrine of last clear chance, yon 
should keep in mind that it was not intended and should 
not be permitted to violate the basic principle that liability 
must be found on both neglignece and proximate cause; 
also, that it may not be permitted to set aside the law of 
contributory negligence. 

It is one thing for a person’s negligent conduct to place 
him in a dangerous position and then cease to operate as 
a proximate cause of the accident; but it is quite another 
thing for his negligence to continue thereafter and actually 
cause or help to cause the accident. 

The doctrine of last clear chance rests on this dis- 
549 tinction, and its prime value is to aid in detecting 
which of the two conditions existed. Thus, the doc¬ 
trine is invoked to defeat the defense of contributory neg¬ 
ligence only in a case w T hen, after plaintiff’s negligence has 
put him in a position of danger, its work as an efficient 
agent of causation ceases, and it does not play a part in 
proximately causing the accident. 

When, on the other hand, the persons’s negligence not 
only places him in a position of danger but thereafter con¬ 
tinues, and as a proximately causing factor brings about 
or contributes in bringing about the accident, then the law 
of contributory negligence applies, and such person may 
not recover. 

Damages, like every other aspect of the case, must be 
proved by the plaintiff by a fair preponderance of the evi¬ 
dence. Should you conclude from all of the evidence in the 
case and under these instructions that plaintiff is entitled 
to recover, then you are instructed that plaintiff’s measure 
of recovery is such a sum as will fully and fairly compen¬ 
sate him for such damages as you find he has sustained and 
which are shown by the evidence to be the natural and 
proximate consequence of the negligence of the defendant 
proven. 

In ascertaining what damages plaintiff has sustained, 
you may take into consideration the extent and character 
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of his injuries, whether or not any of them are of a per¬ 
manent nature, and if so, to what extent the same may be 
permanent; any pain and suffering to which he has been 
subjected; any loss of earnings on account of said 

550 injuries by reason whereof plaintiff was unable to 
work, and any impairment of plaintiff’s earning 

capacity and to what extent, if any, his injuries prevent 
him of will in the future prevent him from carrying on his 
accustomed work, together with the reasonable expenses 
paid or incurred by him for medical and hospital services 
or medicines as a result of the injury; illness, if any, which 
you find plaintiff to have suffered, as same may be shown 
from the evidence. 

Plaintiff claims a certain sum in this case, $50,000, as 
damages. That has nothing to do with your decision. It 
is for you to decide, if you find for the plaintiff, the amount 
of his compensation. It is just as easy to make claim for 
one amount as for another. The matter of compensation, 
if you find for the plaintiff, is to be determined by you and 
not by any claim made by the plaintiff. 

The burden of proof is upon the plaintiff to establish the 
elements of his damage. The amount of your verdict must 
be based upon the evidence as to the plaintiff’s injuries 
and losses. You are not to award the plaintiff speculative 
damages, that is, compensation, which, although possible, 
is remote, conjectural, or speculative. In other words, you 
are to base your verdict as to damages, if you award dam¬ 
ages, not upon conjecture or speculation but only as the 
preponderance of the evidence shows that the dam- 

551 age has actually resulted to plaintiff from the mat¬ 
ters complained of. 

Certain witnesses have testified in this trial as expert 
witnesses. A person who by education, study and experi¬ 
ence has become an expert in any art, science, or profes¬ 
sion, and who is called as a witness, may give his opinion 
as to such matters in which he is versed and which is ma¬ 
terial to the case. You should consider such expert opin- 
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ion and should weigh the reasons, if any, given for it. You 
are not bound, however, by such an opinion. Give it the 
weight to which you deem it entitled, whether that be great 
or slight, and you may reject it if in your judgment the 
reasons given for it are determined by you to be unsound. 

In weighing the testimony of the experts, as all other 
testimony, it is proper for you to take into consideration 
all the surrounding circumstances of the witnesses, their 
interest in the result of the action, if any, and their oppor¬ 
tunity of knowing the truth of the matter about which they 
testify as experts, and their willingness to expound fairly 
in reference to their expert knowledge. 

If during the trial I have said or done anything which 
has suggested to you or caused you to reach the conclusion 
that I am inclined to favor the claims or position of either 
party, you will not suffer yourself to be influenced by any 
such suggestion or conclusion. I have not expressed or 
intended to express nor have I intended to intimate 
552 any opinion as to which witnesses are or are not 
worthy of belief, or what inferences should be drawn 
from the evidence. If any expression of mine has seemed 
to indicate an opinion relating to any of these thin gs, I 
instruct you to disregard them. 

Ladies and gentlemen of the jury, as is customary in the 
trial of jury cases, counsel for the parties, both plaintiff 
and defendant, have been given opportunity to present or 
proffer to the Court requests or prayers for instructions. 
Many of these proffered instructions have been given, or 
given in effect by the Court. Some of them contain matter 
not covered or not fully covered in the Court’s instruc¬ 
tions, so the Court will now give you certain additional 
instructions requested by counsel for the plaintiff and for 
the defendant. 

No inference is to be drawn because there may be more 
requested instructions of one party given than of another. 
As stated, many requested instructions by both sides are 
not given as requested instructions because some were 
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already given by the Court. These instructions given by 
the Court are to be accepted by you as the law applicable 
to the case with the same effect as though given by the 
Court on its own motion without request therefor. 

If these requested instructions repeat in whole or in part 
any of the instructions given by the Court, such repetition, 
if any, is not intended to emphasize or give added 

553 strength to any instruction or any part of any in¬ 
struction given by the Court, or to change those in¬ 
structions or modify the meaning thereof in any way. 

The first instruction requested is plaintiff’s Prayer Num¬ 
ber 1. Each instruction requested is captioned, “Prayer.” 
That is, plaintiff’s are captioned, “Prayer,” and defend¬ 
ant’s, “Requested Instruction.” 

Plaintiff’s Prayer Number 1, requested instruction, is 
designated in the proffered prayers as “Plaintiff’s Prayer 
Number 2,” designated in that manner, and reads as fol¬ 
lows: 

“The jury are instructed that if the defendant’s driver 
operated the street car in violation of any of the traffic 
regulations which were read to you, such conduct was neg¬ 
ligence as a matter of law; and if you further find that 
this negligence was the proximate cause of the accident 
and if you find that the plaintiff’s injuries resulted there¬ 
from, then your verdict shall be for the plaintiff against 
the defendant.” 

Plaintiff’s Prayer Number 9 reads as follows: 

“The jury are instructed that where the result of an 
accident is to aggravate a pre-existing conditoin or to bring 
into activity a dormant physical ailment, or one to which 
the injured person is predisposed, the negligence which 
caused the accident is the proximate cause of the dis- 

554 ability, and the person responsible for the negligence 
is liable for the entire damages which ensue.” 

Instruction Number 18, tendered by the plaintiff, given 
as follows: 
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“The jury are instructed that during the trial the use 
of inconsistent statements has been permitted by the Court 
in interrogating the witnesses upon their examination so 
as to aid you to determine what credibility they will be 
given. ’ ’ 

Now, the question as to whether they are inconsistent 
statements is a question of fact for your determination. 

“It is not to be considered as affirmative evidence or 
proof of the facts and cannot be considered by you as proof 
of the facts. The sole purpose for which you can consider 
it is in determining whether or not it affects the credibility 
of the witness and to aid you in deciding what weight you 
will give to the testimony of that witness.” 

Plaintiff’s Prayer Number 25, given as follows: 

“The jury are instructed that if a witness is not pro¬ 
duced who is peculiarly available to one side then the jury 
has a right, if it wishes to do so, to draw the inference that 
the testimony of that absent witness, the witness who was 
not called, would be unfavorable to the party that has failed 
to call the witness, unless the absence of the witness 
555 is sufficiently accounted for or explained.” 

Plaintiff’s Prayer Number 27 is given as follows: 

“The jury are instructed that a pedestrian is entitled 
to assume, until the contrary would appear to a reasonable 
man, that an adult driver of a street car in apparent pos¬ 
session of his faculties is aware of his surroundings and 
the perils to pedestrians crossing a street on which there 
is vehicular traffic.” 

Plaintiff’s Prayer Number 28 is given as follows: 

“The jury are instructed that a person cannot invoke 
the defense of sudden emergency if he brought the emer¬ 
gency upon himself by his own wrongs or carelessness or 
if he could have avoided the emergency by the exercise of 
reasonable or proper care. 

“In this case, therefore, if you find that the defendant’s 
motorman did not see the plaintiff because of his own care¬ 
lessness or improper driving until the street car had 
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reached a point where, when the plaintiff left a place of 
safety and walked into the path of the street car at a time 
when it was so close that it was not reasonably possible 
for the motorman with the means at hand to avoid the 
accident, and you further find that the motorman’s negli¬ 
gence caused the emergency or that by the exercise of rea¬ 
sonable and proper care the motorman could have 

556 avoided the collision, then you must find for the 
plaintiff if you also find that the motorman’s negli¬ 
gence was the proximate cause of the plaintiff’s injuries.” 

Now, the defendant’s requested instructions are given 
as follows. Instruction Number 1, so captioned by the de¬ 
fendant : 

“The jury is instructed that no inference of negligence 
whatever arises from the mere happening of an accident. 
The burden of proof rests upon the plaintiff to satisfy you 
by a fair preponderance of the evidence that the motor- 
man was guilty of proximate negligence and unless this 
burden has been sustained your verdict should be for the 
defendant.” 

Defendant’s Requested Instruction Number 3 is given as 
follows: 

“The driver of a vehicle is entitled to assume, until the 
contrary would appear to a reasonable man, that a grown 
man in apparent possession of his faculties is aware of his 
surroundings and the perils incident to crossing a street 
on which there is vehicular traffic.” 

The Defendant’s Requested Instruction Number 4 is 
given as follows: 

“Should you find that the pedestrian left a place 

557 of safety and walked into the path of the street car 
at a time when it was so close that it was not rea¬ 
sonably possible for the motorman with the means at hand 
to avoid the accident, your verdict should be for the de¬ 
fendant.” 

Requested Instruction Number 5, with some changes, is 
given as follows: 
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“The jury is instructed that should you find that any 
witness or party has testified falsely about a material mat¬ 
ter concerning which he could not reasonably have been 
mistaken, then you are at liberty to disregard all or any 
part of the testimony of such witness. Prior inconsistent 
statements of a witness are to be considered only as bear¬ 
ing on that witness’ credibility and not as proof of the 
facts.” 

At times throughout the trial the Court has been called 
upon to pass on the question of whether certain offered 
evidence might properly be admitted. You are not to be 
concerned, ladies and gentlemen of the jury, with the rea¬ 
sons for such rulings, and are not to draw any inferences 
from them. Whether evidence offered is admissible is 
purely a question of law. 

In admitting evidence to which an objection is made, the 
Court does not determine what weight should be given such 
evidence, nor does it pass on the credibility of the 
558 witness. On the other hand, as to any offer of evi¬ 
dence that was rejected by the Court, you of course 
must not consider the evidence, and as to any question to 
which an objection was sustained you must not conjecture 
or guess as to what the answer might have been or as to 
the reason for the objection. 

You are not bound to decide, in conformity with the tes¬ 
timony of a number of witnesses which does not produce 
conviction in your mind, as against the declaration of a 
lesser number which appeals to your mind with more con¬ 
vincing force. This rule of law does not mean that you 
are at liberty to disregard the testimony of the greater 
number of witnesses merely from caprice or prejudice or 
from a desire to favor one side or the other. It does mean 
that you are not to decide an issue by the simple process 
of counting the number of witnesses who have testified on 
the opposing side. It means that the final test is not in 
the relative number of witnesses but in the relative con¬ 
vincing force of the evidence. 
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As I have already instructed yon, ladies and gentlemen 
of the jury, you are to determine the facts for yourselves 
upon the evidence presented at the trial. In this connec¬ 
tion you are instructed that statements or arguments by 
counsel, the attorneys for the plaintiff and the defendant, 
statements or arguments by the lawyers are not evidence 
and are not to be taken or considered as evidence. Argu¬ 
ments by lawyers are made to assist you in analyz- 
559 ing and appraising the evidence and are to be so 
considered and so considered only by you. 

Ladies and gentlemen of the jury, I want you to take this 
matter and consider it deliberately in the light of the in¬ 
structions which I have given you, using the same ordinary 
common sense and ordinary intelligence which you would 
employ in determining any other important matter that 
you have occasion to decide in the course of your everyday 
life. 

Your verdict in this case may be either for the plaintiff 
or for the defendant. If you find for the plaintiff, you will 
state in your verdict the amount of damages you award. 
If you find for the defendant, you will simply so state in 
your verdict. 

Before commencing your deliberations, you will choose 
one of your members foreman. Whenever you shall have 
arrived at a verdict, notify the marshal, whereupon you 
will be escorted back to the courtroom to return your ver¬ 
dict You will now retire to the jury room. 

Before you retire, ladies and gentlemen of the jury, the 
Court calls attention to the fact that at the outset of this 
case the Court called into the box an alternate juror in 
order that he might serve to the conclusion of the case in 
the event that any member of the jury was so unfortunate 
as to become disabled. Very fortunately, no member of the 
jury has become disabled, and the alternate juror will not 
be required to serve any more, any further, and will be 
dismissed as soon as the jury retires to the jury room to 
deliberate. 
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560 Before the alternate juror leaves, the Court 
wishes to say that that alternate juror need not feel 
that his time has been wasted. It definitely has not been 
wasted, and it served a good purpose. The mere fact that 
your services have not been required and will not be re¬ 
quired in deliberating on this case does not mean that your 
services have not been of value. They have been of distinct 
value, and you are entitled to the credit that goes to you 
for the service you have rendered. 

The jury will now retire to the jury room. 


564 (Whereupon, at 2:45 p.m., the jury retired to the 
jury room to consider of its verdict.) 

#*•##••••• 

569 The Court: Ladies and gentlemen of the jury, the 
Court has received from the jury, through the 

Deputy Marshal, who has handed it to the Court, a paper 
on one side of which is written in pencilled longhand the 
following: “The law of last chance,’’ which the Court in¬ 
terprets to mean the law of last clear chance, which is the 
legal expression. 

There is also written the following: “Exhibits offered 
as expenses to date of the plaintiff.” 

On the reverse side appears the following, in pencilled 
longhand: ‘ * The statement read by Mr. Offutt in his sum¬ 
mation as to the expenses incurred by Mr. Bingman.” 

The Court will reread to the jury the instruction on the 
law of last clear chance, and when the jury retires to the 
jury room the Court will permit it to take with it into the 
jury room the exhibits offered as expenses to date of the 
plaintiff, which is one of the elements described or stated 
in the written note. 

570 The Court will not permit to be taken into the 
jury room the statement read by Mr. Offutt in his 

summation as to the expenses incurred by Mr. Bingman. 
It will be necessary for the jury to reconstruct from the 



85 


evidence all the elements necessary to reach determinations 
of fact on all phases of this case, including expenses, if the 
jury considers same. 

So that the Court is now handing to the clerk the exhibits 
which will be permitted to be taken into the jury room, 
and the Court now rereads to the jury the instruction pre¬ 
viously given to the jury on last clear chance, and it reads 
as follows: 

The plaintiff in this case relied upon a doctrine which is 
known as the last clear chance. You need not concern your¬ 
self with this doctrine unless and until you first shall have 
found that in the evidence leading up to the accident in 
question both the plaintiff and the defendant were guilty 
of negligence. Should you find this to be the fact, then 
the doctrine of last clear chance may be invoked if you 
further find from the evidence that the following four ele¬ 
ments existed, to wit: 

One, that the plaintiff was in a position of danger; two, 
that the plaintiff was oblivious to danger and unable to 
extricate himself from this position of danger; three, that 
the driver of defendant’s streetcar was aware, or by 
571 the exercise of reasonable care should have been 
aware, of plaintiff’s danger and of his obliviousness 
to danger or his inability t extricate himself from danger; 
four, that the driver of defendant’s streetcar, with the 
means available to him, was able to avoid striking the 
plaintiff after he became aware, or in the exercise of ordi¬ 
nary care and caution should have become aware, of the 
danger and the plaintiff’s obliviousness to danger or his 
inability to extricate himself from danger and failed to 
do so. 

If, under the instructions which I have given you, you 
find that it is appropriate to consider the doctrine of last 
clear chance and if you further find that each of the four 
elements existed with respect to the accident in question, 
then the negligence of the plaintiff would not bar him from 
recovery. 
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In considering the doctrine of last clear chance, yon 
should keep in mind that it was not intended and should 
not be permitted to violate the basic principle that liability 
must be found on both negligence and proximate cause; 
also that it may not be permitted to set aside the law of 
contributory negligence. 

It is one thing for a person’s negligent conduct to place 
him in a dangerous position and then cease to operate as 
a proximate cause of the accident; but it is quite another 
thing for his negligence to continue thereafter and 

572 actually cause or help to cause the accident. The 
doctrine of last clear chance rests on this distinction, 

and its prime value is to aid in detecting which of the two 
conditions exist. Thus the doctrine is invoked to defeat 
the defense of contributory negligence only when, after 
plaintiff’s negligence has put him in a position of danger, 
its vrork as an efficient agent of causation ceases and it 
does not play a part in proximately causing the accident. 

When, on the other hand, the person’s negligence not 
only places him in a position of danger but thereafter con¬ 
tinues and, as a proximately causing factor, brings about 
or contributes in bringing about the accident, then the law 
of contributory negligence applies and such person may not 
recover. 

The Court has reread to the jury the law on last clear 
chance which is applicable in this case and has granted the 
request of the jury not only for the reading of that law 
or that instruction, but has also granted the request of the 
jury with respect to the exhibits offered as expenses to 
date of the plaintiff. 

The Court has not granted the jury’s request, and feels 
that it is not proper to grant the request, that the state- 
men read by Mr. Offutt in his summation as to the expenses 
incurred by Mr. Bingman should be given to the jury, 
which the Court interprets the note to request. 

573 So the jury will return to deliberate. 



574 The Court: The question of the applicability of 
the doctrine of last clear chance to this case is a 

question which is covered by the instruction which the 
Court gave you, and if the Court made any statement 
which would cause any different conclusion to be reached 
by the jury, then the Court’s last statement is cor- 

575 rect. The question as to the applicability of the last 
clear chance doctrine is submitted to you under the 

instruction which was read to you. 

(At 5:40 p. m. the jury retired to consider of its verdict 
further.) 

(At 6:00 p. m. The Court, counsel, and the jury assembled 
in the courtroom and the following occurred:) 

The Court: Ladies and gentlemen of the jury, the Court 
feels justified in assuming, from the fact that it has not 
received word to the effect that a verdict has been arrived 
at by the jury, that the jury has not arrived at a verdict. 

Will the foreman please stand? Is that correct? Yon 
have not arrived at a verdict? 

The Foreman: That is correct. 

The Court: You may be seated. 

It is now six o’clock. The Court is not disposed to require 
the jury to remain out at night in this case. The arrange¬ 
ments for meals are such in this neighborhood that the 
time consumed in eating a meal would be such that there 
would not be a justifiable amount of time left for the jury 
to deliberate tonight unless the jury were kept to a late 
hour, which the Court does not feel it is justified in requir¬ 
ing the jury to do. 

Consequently, the Court is going to permit the jury to 
separate, go home, get a good night’s rest, and be 

576 refreshed and come back in the morning. 

The Court is going to suggest that we reconvene 
at 9:30 in the morning. It gives you a half hour more for 
deliberation. 
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577 Mr. Roberson: Your Honor, may we approach the 
bench? 

(At the bench:) 

Mr. Roberson: Your Honor, this is something that I 
hate to have to bring up, but I am terrified at having this 
jury separated, and I would like to tell Your Honor why. 
I think it should either be kept here or kept segregated 
from the general public. 

Mr. Messer, the young operator for the transit company, 
reported to me a couple of days ago that he had been ap¬ 
proached by an acquaintance of his, an ex-operator, who 
was also an acquaintance of Mr. Bingman, the plaintiff, 
and that the message brought him was that it would be 
worth a thousand dollars to him to forget what happened 
in this case. 

I did nothing about it because it was just this boy’s 
word. He said he reported it to his boss. This so-called 
acquaintance of his would have denied it. I am sure Mr. 
Bingman would have denied it. 

The Court: If there is any substance to it, the Court 
will certainly act upon it. 

Mr. Roberson: The reason I say that is that with that 
situation I am afraid something ugly would come up or 
might come up if the jury were separated. 

The Court: I want to protect both sides. My reason 
has been stated. Last week we tried a long case that 

578 lasted three weeks, and I felt that the jury should 
be given full opportunity to deliberate, so the first 

night that they were out, when six o’clock came I sent them 
out to dinner. Well, the fact is that they did not get back 
until away after eight o’clock, and the time consumed in 
deliberating did not justify the effort and the whole set-up 
of sending them out to dinner. They would not deliberate 
over an hour, or would hardly deliberate an hour, if I 
released them at nine o’clock, and I am not going to keep 
them all night and send them to bed here. 
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Mr. Roberson: With that ugly situation— 

The Court: Do you think they should be sent upstairs 
and put to bed? 

Mr. Offutt: He has had that information two days, he 
said. 

Mr. Roberson: May I finish? 

Mr. Offutt: Excuse me, sir. 

Mr. Roberson: I think the jury should be kept together 
as long as Your Honor wishes to and then they should be 
discharged if they have not agreed. I do not think they 
should be separated and come back again. I think I have 
made a proper showing. 

The Court: You have made your objection to it. They 
went out at 2:45. They have been out three hours and 15 
minutes. The Court does not think that is sufficient 
579 time to deliberate in a case that has taken this long 
to try and will take this long to try again. I think 
the case has been unduly prolonged, to be frank about it. 
I do not think this case should have taken this long to try. 
You know as well as I do that there is such a thing as 
taking too long to try a case. I think this is a case that 
should not have taken this long. It has taken this long 
and probably would take this long again. I can’t control 
that, but I am not going to dismiss the jury after three 
hours and 15 minutes and I am not going to keep them out 
tonight. I have given them my admonition and I think 
that I will stand by it That is all. 

Mr. Roberson: I want to note an exception. 


580 (At 6:10 p. m. an adjournment was taken until 
Saturday, May 23, 1953, at 9:30 a. m.) 


582 (At 10:30 a. m. the jury returned to the jury box 
and the following occurred in open court:) 

The Court: Madam foreman, has the jury reached a 
verdict? 
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The Foreman: Yes, sir, Your Honor. 

The Court: The clerk will take the verdict. 

The Clerk: Jurors please rise. 

Madam Foreman, do you find for the plaintiff or for the 
defendant! 

The Foreman: For the plaintiff. 

The Clerk: In what amount? 

The Foreman: $25,000. 






BRIEF FOR APPELLEE AND 
ADDITIONAL APPENDIX 


IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 

•- ruled States Court c f Appeals 
Per t!:a 

liistrin* . 'nh.rr.hi/l CifCH't 

No. 11}926 f •' £'t HOT o ft ffiTQ 

7 hLLtf UO I o y !cOO 


Capital Transit Company, Appellant, 


s/ Jj. 2-Cuvys.P 


CLERK. 


Arthur Bingman, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


David F. Smith, 
Of Counsel. 


s Dorsey K. Offutt, 

Attorney for Appellee, 
927-15th Street, N. W. 
Washington, D. C. 


Press or Byron S. Adams. Washington. D. C. 



QUESTIONS PRESENTED 

1. Whether there was substantial evidence of primary 
negligence for the jury? 

2. The sufficiency of the evidence to justify a charge on 
the humanitarian or last clear chance doctrine. 

3. Where there was no contradiction between the testi¬ 
mony of Bingman at the trial and his statements in a de¬ 
position taken before trial as to when Bingman first dis¬ 
covered that one Wood was an eye-witness to the collision, 
whether the Trial Judge was required to draw a distinction 
between the effect of alleged contradictory statements made 
by a party and those made by an ordinary witness. 

4. Whether there is anything in the record tending to 
show an abuse of discretion in failing to grant a new* trial? 









INDEX AND TABLE OF CASES 


Page 

Counter-statement of the Case. 1 

Traffic Regulations Involved. 12 

Summary of the Argument. 13 

Argument: 

1. There was substantial evidence of primary neg¬ 
ligence for the jury. 19 

2. Contributory negligence was a jury question 

here. 21 

3. The court properly instructed on the doctrine of 

last clear chance. 27 

4. There was no error in failing to draw a distinc¬ 

tion as to the effect of prior statements of a 
party as distinguished from an ordinary wit¬ 
ness . 33 

Conclusion. 36 

Appendix. 1 

TABLE OF CASES 

Amendt v. Pacific Electric By. Co., 46 CaL App. 2d 248, 

115 P. 2d 588 . 23 

Baltimore Transit Co. v. State, Ct. of Appeals, Md. 

Feb. 9,1950,194 Md. 421, 432, 71 A. 2d 442, 446 .. 21 
Bell Cab Co., Inc. v. Coppridge, 81 U. S. App. D. C. 337, 

338..”. 20 

Bland v. Hershey, 60 App. D. C. 226, 50 F. 2d 991, 992 

20,21 

Bremmerman v. Georgetown & T. By. Co., 50 App. D. C. 

378, 273 F. 342 . 30 

Cahill v. Cummings, 322 Ill. App. 662, 54 N. E. 2d 634 24 
Capital Transit Co. v. Garcia, 90 U. S. App. D. C. 168, 

194 F. 2d 162. 28 

Caryl, to Use of Merchants Mut. Cas. Co. v. Baltimore 
1>ust Co., Ct. of App. Md. (1948) 190 Md. 162, 58 
A. 2d 239 . 25 
















11 


Index Continued 


Page 


Cheatwood v. Virginia Electric & Power Co., 179 Va. 54, 

18 S. E. 2d 301. 24 

Cleveland R. Co. v. Goldman, 122 Ohio St. 73,170 N. E. 

641. 26 

Cobb v. Capital Transit Co., 79 U. S. App. D. C. 364, 

148 F. 2d 217. 30 

Dean v. Century Motors, 81 U. S. App. D. C. 9,10,154 

F. 2d 201, 202 . 32 

Ellis v. Union Pacific Rd. Co., 329 U. S. 649, 653, 67 

S. Ct. 598, 600 . 33 

Elliott v. Philadelphia Transportation Oo., 160 Pa. 

Super. 291, 50 A. 2d 537 . 26 

Finney v. Capital Transit Co., 91 U. S. App. D. C. 61, 

198 F. 2d 81. 29 

Fitts v. Marquis, 127 Me. 75,140 A. 909 . 21 

Fox v. Baltimore Transit Co., Ct. of App. Md. 1950,194 

Md. 403, 71A. 2d 470 . 25 

Gillette v. San Francisco (1943), 58 Cal. App. 2d 434, 

136 P. 2d 611. 31 

Gnesa v. City and County of San Francisco, 40 Cal. 

App. 2d 640,105 P. 2d 376 . 25 

Goodyear Service, Inc. v. Pretzfelder, 65 App. D. C. 

389, 393, 84 F. 2d 242 . 30 

Grib v. Chicago Transit Authority, — Ill. App. — 

(1950) 98 N. E. 2d 400 . 25 

Griffith v. Slavbaugh, 58 App. D. C. 237, 29 F. 2d 437 .. 21 
Hayes v. Alabama Power Co., 239 Ala, 207,194 So. 505 31 
Heurich Brewing Co., Chr. v. McGavin, 56 App. D. C. 

389 . 30 

Hynek v. City of Seattle, 7 Wash. 2d 386, 111 P. 2d 247 25 
Jackson v. Capital Transit Co., 69 App. D. C. 147, 149, 

99 F. 2d. 380, 382 . 31 

Kansas City Southern Ry. Co. v. Ellzey, 275 U. S. 236, 

72 L. Ed. 259 . 30 

Kinderavich v. Palmer, (1940) 127 Conn. 85,15 A. 2d 83 31 
Kirk v. Los Angeles R. Co., 26 Cal. 2d 833, 161 P. 2d 

673 (164 A. L. R. 1).21,26 

Landfair v. Capital Transit Co., 83 U. S. App. D. C. 60, 

61,165 F. 2d 255 . 29 

Leedon v. Pennsylvania R. Co., 42 Del. 186, 29 A. 2d 171 31 




















Index Continued 


* * * 
in 

Page 


Menter v. Barnes, opinion by Judge Morris, 1942, D. C. 

D. C. 47 F. Supp. 932, 933 . 31 

Mobile Light & R. Co. v. Burch, 12 Ala. App. 421, 68 

So. 509 . 26 

Navarro v. Mayo, 81 U. S. App. D. C. 34, 35,154 F. 2d 

313. 30 

Roberts v. Capital Transit Co., 76 U. S. App. D. C. 367, 

368,131 F. 2d 871, 872 . 32 

Schear v. Ludwig, 79 U. S. App. D. C. 95, 96,143 F. 2d 

20. 30 

Simmonds v. Capital Transit Co., 79 U. S. App. D. C. 

371, 372,147 F. 2d 570 .19,20 

Sonil v. Pittsburgh Rys. Co., 122 Pa. Super. 169,186 A. 

183. 24 

Sprinkle v. Davis (CCA 4), 111 F. 2d 925,128 A. L. R. 

1101. 31 

Standard Oil Co. v. McDaniel, 52 App. D. C. 19, 280 

jp 993 30 

Staunton v. City of Detroit, 329 Mich. 516, 46 N. W. 2d 

569, 573. 23 

Stewart v. Capital Transit Co., 70 App. D. C. 346, 108 
F. 2d 1, cert. den. 309 U. S. 657, 84 L. Ed. 1006, 60 

S. Ct. 515. 30 

Swift & Co. v. Young, (CCA 4), 107 F. 2d 170. 30 

Taylor v. Philadelphia Rapid Transit Co., 107 Pa. 

Super. 124,163 A. 538 . 26 

Terminal Taxicab Co. v. Blum, 54 App. D. C. 357, 360, 

298 F 679 30 

Tyler v. Starke, 76 U. S. App. D. C. 42,128 F. 2d 611 .. 30 
Van Note v. Philadelphia Transportation Co., 353 Pa. 

277, 45 A. 2d 71. 25 

Wack v. Philadelphia Rapid Transit Co., 93 Pa. Super. 

296. 21 

TEXTS 

92 A. L. R. 51, note 8. 31 

119 A. L. R. 1044 . 31 

171 A. L. R. 365 . 31 




























IN THE 


United States Court of Appeals 

Foe The District of Columbia Circuit 


No. 11,926 


Capital Transit Company, Appellant , 


v. 


Arthur Bingman, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

A counter-statement of the case is necessary because ap¬ 
pellant’s statement has the common fault on an appeal 
from a jury determination of facts of magnifying the ap¬ 
pellant’s version of the facts on its own evidence and of 
largely ignoring the appellee’s evidence or version which 
on this record is the one the jury plainly accepted as to 
what actually occurred. 
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The record shows that about 11 P. M. on July 21, 1950, 
Arthur Bingman, hereafter referred to as Bingman, was 
a passenger on a southbound streetcar of the Capital Tran¬ 
sit Company, hereafter referred to as Transit, on Georgia 
Avenue Northwest, in the District of Columbia. The street¬ 
car made a stop at a regular loading platform located on 
the west side of Georgia Avenue near the north side of the 
entrance to a firehouse which was a considerable distance 
north of the intersecting streets of New Hampshire Avenue 
and Rock Creek Church Road. Bingman alighted from the 
front door of the stopped streetcar, walked south on the 
platform to the end of the platform and then continued to 
walk directly south of the platform into a pedestrian cross¬ 
walk ten feet wide with clear painted lines marking its 
boundaries. Bingman took several steps into the cross¬ 
walk which was adjacent to the south end of the loading 
platform and, at that point within the cross-walk, which 
was at least eleven and one-half feet in front of the street¬ 
car still standing at the point where Bingman alighted, 
Bingman while still facing south observed that the traffic 
light situated at the fire house was red against the street¬ 
car motorman. Whereupon Bingman immediately turned 
in the cross-walk facing east and looked at the motorman 
who “nodded” his head which Bingman took as a signal 
that it was safe for him to cross to the east side of New 
Hampshire Avenue -within the cross-walk. Bingman while 
standing within three feet of the westernmost rail within 
the cross-walk started to walk within the cross-walk to 
the east side of Georgia Avenue. He had taken only two 
or three steps toward the center rail when he was struck 
violently by the right front part of the streetcar, causing 
him to be knocked in galloping fashion some 12 to 15 feet 
in a southwesterly direction and to finally fall with part of 
his body near the westernmost rail and part near the auto¬ 
mobile traffic portion of the street. The physical situation 
will be made clear by reference to the photographs (Ptff. 
Exhts 1, 2, 3, 4 and 5) which will be exhibited to the Court 
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at the argument and by reference to a plat (Deft. Exht. 2), 
of the scene which were admitted in evidence at the trial. 

Bingman testified that the streetcar stopped about seven 
feet north of the south end of the loading platform. (Ap¬ 
pellant’s App. 12). The motorman testified he stopped 
the car at a fire safety stop (a painted line across the 
streetcar tracks to prevent cars from blocking the en¬ 
trance and exit to and from the fire house) which the 
undisputed evidence shows to be six and one-half feet north 
of the south end of the loading platform (Appellee’s App. 

1, 2; the plat, Deft. Exht. No. 2, and the photograph, Ptff. 

Exhts. Nos. 1 and 2; and see transcript 227). As Bingman 
testified he took several steps south of the loading plat¬ 
form into the cross-walk before he turned east (estimated 
to be at least five feet), (also mark of Bingman on map) it 
is apparent and the jury could have found that Bingman 
was standing at least eleven and one-half feet in the cross¬ 
walk from the front of the streetcar still stopped at the 
safety line. It was at that distance from the stopped car 
that Bingman observed that the traffic signal at the fire 
station was red against the motorman and at that point 
the motorman “nodded” to Bingman who started to walk 
east (Appellant’s App. 13, 17; plat, deft. No. 2). The fact 
that Bingman was in a position of peril while he was stand¬ 
ing near the westernmost rail and while he walked across 
the westernmost rail totally oblivious to the fact that the 
streetcar had been set in motion, is well illustrated by a 
short excerpt from the testimony of Bingman (Appellant’s 
App. 12, 13). 

Q. After the streetcar stopped in that fashion, tell ; 

us what happened? A. Well, I got out of the front 
door of the streetcar, and I walked to the end of the 
platform to the safety zone crosswalk. I glanced up. 

The motorman nodded his head, and I took it as an in¬ 
dication that it was all right to cross the street. I had ; 

previously looked at the traffic light, which was red. 

The motorman nodded to me or someone, and I took 
it as a sign to cross. * * • I started across. The next 


thing I know, I had been struck and was lying up on 
the street 

Q. When you started across where were you with 
respect to the crosswalk? A. I was in the crosswalk. 

Q. What part of the street had you reached when 
you were struck? A. I was only partway across the 
track. 

Q. Had you started to cross the track when you were 
struck? A. Yes, sir. 

Q. What part of you was struck, if you recall? A. 
My left shoulder and left side. 

Q. What part of the streetcar struck you, do you 
know? A. Front of the car. 

Q. Did the motorman on that streetcar sound any 
horn or signal before you were struck? A. None. 

Q. Now, this traffic light which you say you had 
glanced at before you started to cross the track— 
where was that traffic light located, sir? A. The traffic 
light was right at the tip of the fire station. 

(On cross-examination, Appellant’s App. 16-18) 

Q. As soon as you got off that streetcar which way 
did you face? A. I faced south. 

Q. What did you see when you looked south? A. I 
saw the light in front of the fire house. 

Q. What color was that light ? A. The light was red. 

Q. What did you do then? A. I turned and looked 
at the motorman. 

Q. Why did you look at the motorman? A. Well, I 
looked naturally to see if he was going to start up. 

Q. Did you think the motorman was going to start 
up against the red light? A. I have seen it done many 
times. 

Q. Is that what you thought on this occasion? A. I 
did. 

Q. What happened when you looked at the motor- 
man? A. The motorman nodded his head. 

*•••••••* 

Q. You do not know whether, if the nod took place, 
he was nodding to you or not? A. I assumed he was 
nodding at me. He was looking at me. 

Q. You were then standing where with reference to 
the door you got off? A. I was standing just off the 
end of the platform, in the safety zone, ready to cross. 
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Q. And the front of the streetcar was somewhat 
north of the south end of the loading platform? A. 
Yes, sir. 

Q. About how far north? A. I would say about 
seven feet. 

Q. Then, you had walked seven feet south after get¬ 
ting off the streetcar, is that right? A. Yes, sir. 

Q. When was it you looked at the light in front of 
the fire house? Before you walked the seven feet or 
after? A. When I got to the safety zone I looked at 
the light after I walked there. 

Q. Were you still standing on the loading zone when 
you looked? A. No, sir; I had stepped off the loading 
platform. 

Q. That is when you looked at the light? A. Yes, 
sir. 

Q. Is that the one and only time you looked at that 
light? A. Before I started across the street, it was, 
yes, sir. 

Q. Did you look at the light after you started across 
the street? A. No, I did not. The light was red so I 
started across. 

Q. As soon as you stepped off the loading platform 
you looked south and you saw the red light facing you? 
A. I did. 

Q. Then you turned around and looked backward 
toward the streetcar operator ? A. I looked to my left. 

#•##*•*•# 

Q. How many steps did you take before you were 
hit? A. I would say about two short steps. 

Q. You were hit as you reached the first rail? A. 
I had crossed the first rail. 

Q. Had you gotten to what is known as the middle 
rail? A. I was about the center of the streetcar 
track. 

Q. WTiere did you end up? A. I ended up in front 
of the streetcar, just to the right of the track. 

Q. Were you still in the track area after you were 
hit? A. I was to the right of the track, as I recall. 

Q. You mean in the automobile area? A. That’s 
right; just right of the streetcar track. 

Q. About how far from the streetcar tracks were 
you? A. I thought I was about 10 to 15 feet. I don’t 
know. I was stunned after I was hit with the car. 
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Q. Were you lying in the crosswalk? A. No; I was 
lying out of the crosswalk. 

Q. Where were you with reference to the south 
crosswalk line? A. I was south of the cross-walk line. 

Haydn Wood, a disinterested witness who is described by 
appellant without the slightest foundation as a witness who 
“never saw the accident” (brief p. 16) because he fixed the 
time of the accident about one hour earlier than several 
other witnesses, gave uncontradicted testimony in support 
of Bingman’s testimony which may best be portrayed in 
his own words: 

(Appellant’s App. 22-24) 

Q. Now, when you left the bowling alley, where you 
say you were just prior to the accident, tell us what 
you did and what you observed. A. Well, as I left 
the bowling alley I looked down towards the firehouse 
where there is a light, traffic light, there. Seeing it was 
red, I presumed, of course, I could cross the avenue, 
and I started to hurry. I saw someone ahead of me 
about to cross, and as I started—I ran down to the 
curb. As I started to run across the crosswalk there, 
the man was struck. I almost got to the safety zone— 
to the loading platform. This man was struck. 

Q. Now, when the man was struck what was the 
color of that traffic light that you had looked at that 
was red? 

The witness: My last look at the light, it was red. 
I assumed I had time to cross. 

Q. Now, the traffic light that you looked at which 
was red, which you said you assumed you had time 
to cross—was that the traffic light for southbound 
traffic for Georgia Avenue, including the streetcar? 
A. It was. 

Q. Did you observe the streetcar at the time you ob¬ 
served the light or just prior to the time you observed 
the light? A. The streetcar was motionless at the 
loading zone. 

• •••••••• 

Q. Now, Mr. Wood, did you see the man who was 
struck before he was struck, sir? A. I saw him just 
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about to cross and I didn’t look at him again until I 
started myself, and as I got nearly to him he was 
struck. 

Q. What part of the streetcar struck him? A. The 
front end of the streetcar. 

Q. What happened to him when the front end of the 
streetcar struck him? A. He was thrown about 12, 
15 feet down in front of the streetcar. 

Q. If the white lines had continued across the tracks 
all the way across the street, would he have been any 
place within the white lines? A. Yes, sir. 

*•*•••••* 

Q. Did the motorman ring a bell before he struck 
him? A. I heard no bell. 

Q. Is your hearing good, sir? A. Yes, sir. 

Q. Was there any signal of any kind that you ob¬ 
served that the motorman gave to apprise the man who 
was struck that he was going to move the car? A. No, 
sir. 

Q. Was any warning sign of any kind given? I have 
asked you about the bell. Now, was any other sound 
given before he was struck by the streetcar operator? 
A. No, sir, I heard none. I was about to cross myself. 

(On cross-examination, appellant’s app. 26): 

Q. Did you look for the traffic light in front of the 
firehouse as soon as you came out of the bowling alley? 
A. I did. 

Q. It was then red? A. Red. 

Q. You started running in order to get across the 
street: A. Yes. 

Q. Why were you running? A. To be down there 
before it changed. I didn’t know how long the red 
had been on. 

Q. That was the one and only time you looked at the 
light? A. I looked at it again as I got down to the 
crosswalk. 

Q. Was it then changing? A. It was red. 

(On redirect, appellant’s app. 28): 

Q. When you looked at the light again, when you 
got down to the croswalk, were you at the curb about 
to start across, sir? A. I was at the curb. 




Q. When you started across was the streetcar still 
at a standstill? A. Yes, sir. 

Frank Klimek, a disinterested witness for Bingman, gave 
testimony best described by short excerpts therefrom (Ap¬ 
pellant’s app. 31-32): 

Q. Did you see the streetcar when it struck him? If 
so, tell us what happened. A. Well, he was going 
across the street, I guess, and the streetcar was going 
in that direction there—that would be in a south direc¬ 
tion—at the same time, and the man did get hit. 

Q. When he was struck where was he ? What part of 
the street? A. Well, that would be right off that plat¬ 
form—in what way— 

Q. You say he was going across the street. You 
mean the man? A. Yes, sir. 

Q. Which direction was he going in? Toward what 
side of the street ? A. Toward the street ? That would 
be east. 

Q. In what direction was the streetcar going? A. 
That would be south. 

Q. Did the motorman sound a bell before the colli¬ 
sion occurred? A. No; I’m pretty sure—No; I’m 
pretty sure he didn’t. 

Q. What part of the streetcar struck the man? A. 
That would be facing south. That would be the right 
side of the car, the right side of the front car. 

#*••••••♦ 

Where w^as the man with respect to the crosswalk 
when he -was struck ? Was he within the crosswalk or 
out of the crosswalk? A. Oh, he was in the crosswalk. 
(On cross-examination, Appellant’s App. 36-37): 

Q. Was the man hit the moment you got off the car? 
A. Not the moment, no. It must have been five sec¬ 
onds I guess. 

*•••••••• 

Q. Did you see Mr. Bingman when he stepped off 
the southern end of that loading platform? A. Yes, 
I did; yes. 

Q. And he took about two steps forward, didn’t he? 
A. I don’t know how many steps it was. It might have 
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been—I don’t know; two or three. 

Q. Then he turned toward the car track? A. Yes. 

The traffic light at the fire house had “7 or 8 inch hoods 
that cover half the light” (transcript 147-148). The traffic 
light at the firehouse is synchronized with the traffic light 
at People’s Drugstore at the southwest corner of Georgia 
Avenue and Rock Creek Church Road which is approxi¬ 
mately 240 feet from the south end of the loading platform 
in question (Appellant’s app. 41). The timing of both 
lights “were on a 30-30 split, making it a 60 second cycle. 
In other words, Georgia Avenue would have 25 seconds 
of green light and 5 seconds of green-amber. Then there 
would be 30 seconds of red.” (Appellant’s appx. 30). 

Albert P. Foster, a passenger standing “behind” the 
motorman on the streetcar, who was afflicted with cocked 
eyes (Appellant’s appx. 44, 48-49) testified for Transit that 
the motorman started on a green light. “Well, I saw the 
man, like I say, just as he walked into the streetcar or 
the streetcar hit him—whatever it’s supposed to be.” 
Q. Approximately how far had the streetcar moved before 
this accident took place? A. I would say about a foot—not 
more than a foot, because it just started and stopped that 
quick. Q. How soon after the accident did he stop? A. 
Like I say, it was almost immediately. He was standing 
still, and started and stopped that quick. (Appellant’s appx. 
45-46). Q. When the streetcar stopped at the loading plat¬ 
form to let these persons who got off get off, the light at 
the firehouse was red for southbound traffic, wasn’t it. A. 
Yes. (Appellant’s appx. 48) 

Joel Curry Underwood, a witness for appellant, was a 
passenger on the streetcar, alighted by the front door and 
walked to the east curb where he turned facing east on 
Georgia Avenue. He did not see the collision. “What I 
saw was a man taking several steps trying to recover his 
equilibrium.” That when he first saw Bingman he was off 
the loading platform and Bingman finally fell in the street 
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“about ten, maybe fifteen feet south of the loading plat¬ 
form.” (Appellant’s appx. 50-51). This witness further 
testified that when he first saw Bingman trying to recover 
his equilibrium Bingman was within the crosswalk (Appel¬ 
lant’s appx. 65). It is also important to notice in connec¬ 
tion with the testimony of Underwood that he crossed from 
the front door of the streetcar to the curb where he turned 
to cross the street east when it was safe to do so and that 
he started to cross east when he first saw Bingman falling 
toward the south. As Underwood said he would not have 
started across with a red light against him and he was look¬ 
ing east, the jury could have inferred that at the time Un¬ 
derwood saw Bingman falling the southbound traffic lights 
were red against the streetcar. (See transcript 326). 

Robert G-. Messer, the motorman, 24 years of age with 
about one year’s experience as a streetcar operator, testi¬ 
fied that Bingman alighted at the front door, walked up 
to the south end of the loading platform and that as he 
closed the doors and started up on a green light that Bing¬ 
man either walked or stumbled into the front door of the 
car. (Appellant’s appx. 57-58). He denied nodding to 
Bingman to cross and applied his brakes as soon as the car 
collided. He said at the trial he sounded the bell on start¬ 
ing, but compare that statement with his earlier testimony 
that he was not sure whether he sounded the bell or not. 
(Appellee’s appx. 12). Further significant testimony was 
given by Messer: (Appellant’s appx. 59) 

Q. How fast was the car moving at the time you 
applied the emergency brake? A. There’s no speed¬ 
ometer, just moving gradually. 

Q. I understand there is no speedometer, but you 
drive a car I thought you said. A. Sure I drive a car. 

Q. What is vour best approximation of the speed 
of the car at the time you applied the brakes? A. Two 
or three miles an hour. 

(Appellant’s appx. 66) 

Q. Tell us how you did it? A. Well, I looked to the 
left and looked straight ahead and saw the green light 
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and looked and saw the gentleman on the platform 
and then I started. 

Q. You said you looked to the left? A. I looked to 
the left. 

Q. You turned your head a little bit? A. Sure. 

Q. Then when you looked to the left you looked to 
the right again, turned your head and looked forward? 
A. I looked at him the last thing. 

Q. Then you looked back at him again? A. Sure: I 
looked at the passenger standing there the last thing. 

Messer testified that he stopped the streetcar to discharge 
passengers at the safety line painted across the tracks by 
the District to prevent interference with the entrance to 
the firehouse. (Appellee’s appx. 1, 2). The uncontradicted 
evidence showed that this line was six feet six inches north 
of the south end of the loading platform (transcript 249- 
250) and that the cross-walk adjacent to the south end of 
the platform was ten feet wide (transcript 225). See also 
pltff. exhts. 1, 2 and 3. 

Messer further testified: 

Q. When this man got off your car, weren’t you 
watching him? A. Sure, I saw him standing on the 
platform. 

Q. And he got off the front door? A. Yes, sir. 

• •••••••• 

Q. That was a modem streamlined car? A. Yes, sir. 

Q. The brakes were in excellent condition? A. Yes, 
sir. 

Q. And by merely touching the brakes the car stops 
very quickly? A. Yes, sir. 

Q. They (streetcar) have an internal expanding 
brake? A. They have a track brake and a wheel brake, 
too. 

Q. You said (in deposition before trial) sometimes 
you ring the bell when you start a streetcar up, some¬ 
times you don’t, and you didn’t know whether you did 
it at that time. A. I said I tried to make it a habit to. 

Q. You didn’t know at that time whether you did or 
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not? A. I don’t know. I might have. (Appellee’s 
appx. p. 12) 

At the trial Transit and again in this Court by a feeble 
reference to several beers admittedly consumed by Bingman 
in “Poor Joe’s Gin Mill”, which the proprietor thereof 
testified was known as “Poor Joe’s Restaurant” (tran¬ 
script 207) attempted to create an inference that Bingman 
was intoxicated. In pre-trial deposition the motorman tes¬ 
tified that Bingman was “drunk” but at the trial this was 
toned down that he “smelled alcohol” on Bingman when 
he helped pick him up from the street. (Appellant’s appx. 
58; transcript 476). It need only be pointed out that Of¬ 
ficer Jackson who was summoned to the scene, the witness 
Frank Klimek who picked Bingman up and a Doctor 
Dorothy Holsworth from Emergency Hospital who saw 
Bingman when the ambulance brought him in and whose 
testimony appellant did not bring up, all testified Bingman 
had no evidence of alcohol. (See transcript 164, 175, 176, 
178). 


TRAFFIC REGULATIONS INVOLVED 

“Article II, Section 4, Traffic Control Signal Legend. 

“ (a) Whenever traffic at an intersection is controlled by 
traffic-control signals exhibiting colored lights or the words 
‘Go’, ‘Caution’, and ‘Stop’, said lights and terms shall in¬ 
dicate as follows, except as provided in Section (6): 

“ ‘Green’, or ‘Go’—Traffic facing the signal may pro¬ 
ceed, except that vehicular traffic shall yield the right-of- 
way to pedestrians, and vehicles lawfully within a cross¬ 
walk or the intersection at the time such signal was ex¬ 
hibited. 

“ ‘Yellow’ or ‘Caution’—When shown with the ‘Green’ 
or ‘Go’ traffic facing the signal shall stop before entering 
the nearest crosswalk at the intersection, unless so close to 
the intersection a stop can not be made in safety. 

“ ‘Red’ or ‘Stop’—Traffic facing the signal shall stop 
before entering the nearest cross-walk at the intersection 
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or at such other point as may be designated by the Director, 
and remain standing until ‘Green’ or ‘Go’ is shown alone.” 

Article II, Section 5 “Pedestrians’ Right-of-way. 

“The driver of a vehicle shall yield the right-of-way to 
a pedestrian crossing the roadway within any marked cross¬ 
walk or within any unmarked cross-walk at the end of a 
block, except at intersections where the movement of traffic 
is being regulated by police officers, or traffic-control sig¬ 
nals, or at any point where a pedestrian tunnel has been 
provided. ’ ’ 

Section 6 of the same Article, “Pedestrians’ Rights and 
Duties at Controlled Intersections: 

“At intersections where traffic is controlled by traffic-con¬ 
trol signs, or by police officers, drivers of vehicles shall 
yield the right-of-way to pedestrians crossing, or those who 
have started to cross the roadway on a ‘Green’ or ‘Go’ 
signal: Provided, however, that in the event the signal 
changes after such pedestrian has started to cross the road¬ 
way on a ‘Green’ or ‘Go’ signal he shall proceed only to the 
next safety zone, if any, and shall remain there until the 
‘Green’ or ‘Go’ signal again appears.” 

SUMMARY OF THE ARGUMENT 

Both sides introduced substantial evidence on the issues 
of primary, contributory, and last clear chance negligence. 
This appeal is an obvious attempt to have this Court re¬ 
examine that substantial evidence on both sides and to 
decide sharp conflicts in the evidence contrary to the 
result reached by the jury under eminently fair and correct 
instructions. This Court has said many times that it will 
not undertake such an impossible task. The Seventh 
Amendment to the Federal Constitution alone prevents 
such a re-examination of facts determined by a jury con¬ 
trary to the course of the common law. Therefore, the 
only questions of law are whether there was substantial 
evidence of primary negligence, contributory negligence 
as a question of fact for the jury, and whether the evidence 
was sufficient to justify submission on the humanitarian 
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or last clear chance doctrine. It is abundantly clear even on 
the excerpts from the testimony set forth in our statement 
of the case that there was substantial evidence for the jury 
on each of those issues and that there is nothing in the 
entire case to warrant disposition here of any of those 
issues as a matter of law. 

1. As to primary negligence on the part of the motorman 
the record shows the testimony of Bingman, corroborated 
in material particulars by the testimony of Wood and 
Klimek at least and by much other supporting minutiae in 
the evidence, from which the jury could have found any 
one of the following things: (1) That Bingman was in the 
pedestrian cross-w’alk and proceeded to cross from west 
to east within the cross-walk with the traffic signal at the 
firehouse red against the motorman and that in violation 
of his preferential right of way under the traffic regula¬ 
tions, the motorman set the streetcar in motion on a down¬ 
grade and ran Bingman down in the cross-walk; (2) that 
the motorman never sounded any gong or other warning; 
(3) that the motorman “nodded” his head to Bingman 
under such circumstances that Bingman had a right to 
assume the motorman would not move the car and would 
respect the traffic signal against the streetcar; (4) that 
the motorman violated the common law duty by failing to 
keep a reasonable and proper lookout; (5) that the motor- 
man failed to keep his car under proper control; and (6) 
that the motorman in these circumstances failed to exercise 
ordinary care and prudence in running through the cross¬ 
walk with Bingman in plain and unobstructed view of the 
motorman standing close to the westernmost rail and 
walking in an obvious position of peril. 

2. This is decidedly not one of those rare cases where 
contributory negligence can be declared as a matter of 
law. What has been said above clearly shows that this 
issue was left to the proper determination of the jury, 
especially as Bingman’s supported version shows that he 


crossed with the traffic signal in his favor, with the 
assurance of a “nod” from the motonnan and that at all 
times Bingman was within the place appointed by law for 
the safe crossing of pedestrians. 

3. The jury was properly instructed on the humanitarian 
or last clear chance doctrine on the facts in this record. 
Bingman’s supported testimony shows that after observing 
the traffic light at the firehouse in his favor and after look¬ 
ing at the motonnan at a dead stop and receiving the 
“nod” to proceed across the cross-walk he did take 
several steps toward and across the westernmost rail 
totally oblivious of the fact that the motonnan had set the 
streetcar in motion or had taken his foot off the brake and 
allowed the car to drift or “coast” downgrade. As Bing¬ 
man was oblivious of the movement of the car, he, of course, 
was unable to extricate himself from his position of peril. 
It requires no discussion that while Bingman stood in plain 
view of the motorman near the track in the cross-walk 
and while proceeding across the track in these circum¬ 
stances he was in an obvious position of danger and peril. 
According to Bingman’s corroborated testimony, the fact 
that the streetcar was stopped at the safety line at least 
six and one-half feet north of the south end of the loading 
platform, and that Bingman took several steps from the 
south end of the platform into the ten foot wide cross¬ 
walk (plat, deft. exht. 2), there was ample evidence from 
which the jury could find that while the streetcar was 
stationary Bingman was standing close to the track at a 
point at least eleven and one-half feet south of the stopped 
car. As the car started up from a dead stop and according 
to the motorman never attained a speed of more than three 
or four miles per hour, and the streetcar in question was 
of the latest design (streamliner) equipped with triple 
brakes (ordinary service, powerful track and sand, and 
hand brakes) and as Bingman was in plain and un¬ 
obstructed view at all times, the jury on all the evidence 
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could reasonably have found, and it was correct to instruct 
them, that it was a question of fact whether the motorman 
with the mecms at hand had the last opportunity to avoid 
the collision and whether he exercised ordinary care after 
the position of peril and the obliviousness of Bingman to 
it was either discovered or discoverable. Also the jury 
could have found that a warning gong could have averted 
this collision. The humanitarian or last clear chance 
doctrine is an important exception to the contributory 
negligence rule. The doctrine is but one of the rules for 
determining the proximate cause of the injury and as time 
goes on it becomes increasingly apparent that the doctrine 
must be preserved in full vigor in order to do justice and 
to afford a justifiable exception to the harshness of the 
contributory negligence rule. Therefore, on the appellee’s 
version and on very substantial evidence, this issue was 
properly submitted to the jury for its determination. The 
Trial Judge heard extensive argument from appellant’s 
counsel as to the elements of the doctrine and its 
applicability. The charge on that subject, as well as the 
charge as a whole, is a model of clarity. After verdict the 
Trial Judge carefully considered all of appellant’s present 
arguments as to the non-applicability of the doctrine, 
urged here solely on the basis of appellant’s evidence and 
version, and overruled appellant’s motion for a new trial 
and judgment notwithstanding the verdict. 

4. There was no contradiction between the testimony of 
Bingman at the trial and the evidence given by him on 
deposition before trial as to when Bingman first dis¬ 
covered that one Wood was cm eye-witness to the 
occurrence. Therefore, appellant’s argument that the 
Trial Judge erred in deleting a distinction from request 
No. 5 between a contradiction in the evidence of a witness 
and a contradiction in the evidence of a party (former 
used for impeachment; latter also used as “affirmative” 
evidence) is based upon a non-existent premise. Bingman 
testified at the trial that he first learned that Wood was a 
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witness after his pre-trial deposition had been taken. In 
his deposition taken before trial he said he did not know of 
any eye-witnesses. Appellant attempts to import into 
Bingman’s testimony an alleged contradiction by reference 
to the testimony of Wood to the effect that he (Wood) 
first told Bingman he saw the accident some six to eight 
months after the accident. By reference to the fact that 
Bingman’s deposition was taken some ten months after the 
accident it is said that there is a contradiction in Bing¬ 
man’s testimony about the time. Aside from the fact that 
when Wood with considerable generality fixed the time as 
“perhaps” six to eight months after the accident the jury 
could have understood that six to eight months also meant 
six to ten months in a general approximation, this supposed 
contradiction relates entirely to a collateral matter; i.e., 
the time when Bingman discovered Wood saw the accident. 
This trivial matter had no real bearing on the credibility 
of Bingman or of Wood either, there being no complaint 
here as to the correctness of appellant’s instruction No. 5, 
and defendant’s instruction No. 18 as to Wood. Moreover, 
appellant had no burden of proving any affirmative except 
the one issue of contributory negligence and in these cir¬ 
cumstances it is not perceived how an alleged discrepancy 
as to the time when Bingman learned that Wood was a 
witness could have any possible tendency to prove that 
“affirmative.” Furthermore, the Trial Judge, without 
attempting any distinction between witnesses, one of whom 
is a party, told the jury in a clear charge, in accordance 
with the immemorial practice in this jurisdiction, that if 
they found that any witness had knowingly testified falsely 
to a material matter, it was at liberty to disregard the 
whole or any part of that person’s testimony. No preju¬ 
dicial reversible error is shown here. 

5. The final contention that the verdict was against the 
“weight” of the evidence and that the Trial Judge 
“abused” his discretion in failing to grant a new trial 
hardly merits discussion. No abuse is shown or claimed 
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aside from the formal use of the word “abuse”. No one 
could read all the evidence at the trial or even the excerpts 
set forth in our statement and sensibly say that all the 
evidence was on the side of transit. Indeed, the great bulk 
and certainly the weight of the evidence was on the side of 
Bingman. The ordinary “donkey” questions of fact in 
this case were typical jury questions. 

There was ample evidence from which the jury could 
infer that the traffic light at the fire house was red against 
the streetcar at the time Bingman started across the track. 
Bingman testified that after he walked from the loading 
platform and several steps further into the ten foot cross¬ 
walk that he looked at the light and then immediately 
turned east and looked at the motorman who “nodded” to 
him. Whether the light changed in that split second was 
plainly a jury question. (Appellant’s appx. 13, 16, 17). 
Wood testified that while running from the west curb east 
in the cross-walk that the traffic light was red against the 
motorman and that he saw Bingman struck within the 
cross-walk. (Appellant’s appx. 22, 23, 26, 27, 28, 29). The 
attempt to discard Wood’s testimony because he fixed the 
time as some fifty minutes before it happened (nobody 
thought about examining their watch), he failed to see “a 
red-headed man at the scene,” who remains undiscovered 
to this day, the alleged disparity in his testimony against 
others as to the position in which Bingman’s body lay in 
the street after the collision with respect to the western¬ 
most rail, were matters for argument to the jury and in 
fact they were argued as bearing on credibility. Their 
“cumulative” effect does not present any question of law 
for consideration here. 
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ARGUMENT 

I 

There was substantial evidence of primary negligence 

for the jury 

This Court has said many times that on appeal from a 
judgment based on a jury verdict the evidence and all in¬ 
ferences fairly resulting therefrom are to be construed 
most favorably to the prevailing party. Simmonds v. 
Capital Transit Co., 79 U.S. App. D.C. 371, 372, 147 F. 2d 
570. No attempt will be made here to restate all the evi¬ 
dence bearing on the primary negligence of the motorman 
and it is believed that the fairly full statement of the case 
in this brief is sufficient to illustrate the substantial char¬ 
acter of the evidence for Bingman. Reference is also made 
to the summary of the argument for the points on which 
a jury could have found that the motorman was guilty of 
primary negligence in starting or allowing the streetcar to 
drift downgrade through the pedestrian cross-walk with 
the red traffic light at the fire house and at the southwest 
corner of Georgia Avenue and Rock Creek Church Road 
against the motorman and in violation of the traffic regu¬ 
lations set forth in this brief which in these circumstances 
afforded Bingman a preferential right of way across the 
tracks within the cross-walk, even though the traffic signal 
changed while Bingman was traversing the southbound 
track. The jury could have found that additionally the 
motorman negligently “nodded’’ his head to Bingman in 
such fashion as to give Bingman the impression that the 
motorman recognized in fact his right to cross the track. 
As Bingman was admittedly in full view of the motorman 
at all times after Bingman alighted from the streetcar, the 
jury could have found that the motorman failed to dis¬ 
charge a common law duty of failing to keep a proper look¬ 
out, especially in passing such a dangerous area as a 
pedestrian crosswalk. On the testimony of three witnesses 
(Bingman, Wood and Klimek, Appellant’s appx. 13, 24, 32) 
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the jury could properly have found that the motorman 
never sounded his gong or any warning and also that the 
motorman, although never exceeding three or four miles 
per hour after starting the car, failed to apply the emer¬ 
gency brake because the testimony of the motorman 
showed that when this streetcar is thrown into emergency 
braking the bell automatically rings (Transcript 366). As 
Bingman was standing in the cross-walk near the western¬ 
most rail when the streetcar was at a dead stop at least 
eleven and one-half feet away on Bingman’s version, sup¬ 
ported by the testimony of Wood and Klimek and other 
minutiae in the evidence, the jury could have found that the 
motorman failed to keep his car under proper control and 
failed to do what he might have done in time to prevent 
the car from colliding with Bingman. In Simmonds v. 
Capital Transit Co ., 79 U. S. App. D.C. 371, 372, 147 F. 2d 
570, this Court in holding that alleged contributory negli¬ 
gence was a question of fact and not law in that case, said: 

“Assuming the correctness of appellant’s testimony, 
he, as a pedestrian had the right of way and appellee’s 
motorman was, as a matter of law upon notice that he 
had it, as a consequence of which the motorman was 
under a duty to keep a lookout and to take proper 
steps to avoid an accident, (citing cases and the Traffic 
and Motor Vehicle Regulations) In other words, 
construing the evidence most favorably to appellant 
and giving him the full effect of every legitimate in¬ 
ference therefrom—as the law requires—reasonable 
men might well differ in their conclusions upon the 
evidence so considered.” 

The authority cited in the next section of the brief show¬ 
ing that the issue of contributory negligence was a jury 
question and not one of law in this case also illustrates 
the propriety of submitting the issue of primary negligence 
to the jury here. 1 


l See also remarks of this Court in Bell Cab Co ., Inc. v. Copprxdge, 81 TJ. S. 
App. D.C. 337, at 338, footnote 2, pertinent here also to streetcars passing 
pedestrian cross-walks in populous areas, as follows: “Bland v. Hershey, 60 
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n 

Contributory negligence was a jury question here 

Because of the large number of appeals in negligence 
actions for personal injuries in which groundless claims 
are repeatedly made that contributory negligence should 
have been declared as a matter of law, it has been deemed 
useful again to set forth below the holdings in virtually 
all jurisdictions which show that the question of contribu¬ 
tory negligence of Bingman was a jury question, especially 
as Bingman was crossing within the cross-walk with the 
traffic signal in his favor. In an annotation to Kirk v. 
Los Angeles R. Co., 26 Cal. 2d 833, 161 P. 2d. 673, (164 
A.L.R. 1), more than 300 pages of annotation appears on 
every aspect of accidents involving streetcars, vehicles and 
pedestrians at intersections controlled by signal or other 
devices. 

No attempt will be made to cite this large authority, 
much of it is applicable here, but the discussion will be 
confined to collisions between a streetcar and a pedestrian 
in a crosswalk proceeding with a green signal light in his 
favor. The following cases are squarely in point and well 
illustrate the untenable contention that Bingman was guilty 
of contributory negligence as a matter of law. 

In Baltimore Transit Co. v. State, Ct. of Appeals, Md. 
Feb. 9,1950, 194 Md. 421, 432, 71 A. 2d 442, 446, the Court 
said: 

“It is of course the duty of the motorman of a street¬ 
car to keep a lookout, signal its approach when such 
a warning is reasonably necessary, move at a moderate 


App. D.C. 226, 50 F. 2d. 991, 992, in which we quoted approvingly the fol¬ 
lowing from Fitts v. Marquis, 127 Me. 75, 140 A. 909: 

* No driver, and especially no driver of an automobile, has leave to approach 
an intersection without using reasonable watchfulness and caution to have 
his vehicle under control. When approaching a highway crossing, as else¬ 
where on the public ways, eternal vigilance is essential to the practical matter 
of driving automobiles.’ This is true regardless of whether the intersection 
is controlled by stop lights or stop signs and regardless of whether a traffic 
regulation technically gives to one approaching car the right of way over 
another. ’ * 

Compare, Griffith v. Slaybaugh, 58 App. D.C. 237, 29 F. 2d. 437. 
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speed and stop when a necessity for stopping becomes 
apparent. Baltimore Transit Co. v. Alexander, 172 
Md. 454, 462, 192 A. 349. Moreover, the right of way 
at a street intersection controlled by a traffic signal 
belongs to that vehicle or pedestrian whose course 
is favored by the signals subject to the rights of those 
already in the intersection. United States Fidelity & 
Guaranty Co. v. Continental Baking Co., 172 Md. 24, 
29,190 A. 768. 

“Likewise the Court cannot rule as a matter of law 
that Castranda was guilty of contributory negligence. 
The question of contributory negligence must be con¬ 
sidered in the light of all the inferences favorable to 
the plaintiff’s case that may be fairly deduced from the 
evidence. Where there is a conflict of evidence as to 
material facts relied on to establish contributory neg¬ 
ligence or more than one inference may reasonably 
be drawn therefrom the question should be submitted 
to the jury. In order that a case may be withdrawn 
from the jury on the grounds of contributory negli¬ 
gence, the evidence must show some prominent and 
decisive act which directly contributed to the accident 
and which was of such a character as to leave no room 
for difference of opinion thereon by reasonable minds 
... In addition, before a person killed in an accident 
can be declared to have been guilty of contributory 
negligence as matter of law, the trial court must give 
consideration to the presumption that he exercised 
ordinary care for his own safety in accordance with 
the natural instinct of human beings to guard against 
danger (citing cases). 

• • • 

“Defendant objected because the trial judge refused 
to instruct the jury that it was the duty of the pedes¬ 
trian to look and listen for approaching traffic before 
attempting to cross the road; and if the jury finds that 
he had looked or listened he would have known of the 
approach of the streetcar and if the jury further finds 
that he did not take these precautions, then he was 
guilty of contributory negligence and the verdict must 
be for defendant. The judge properly refused to give 
that instruction because it ignored the testimony that 
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Castranda was crossing the street in the cross-walk 
and that the light was green when he started across. 
Caryl v. Baltimore Transit Co. Md. 58 A. 2d 239”. 

In Amendt v. Pacific Electric Ry Co., 46 Cal. App. 2d 
248, 115 P. 2d 588, the conrt in a well reasoned opinion 
which canvassed all the applicable principles and Cali¬ 
fornia decisions, held that when a pedestrian is lawfully 
within a cross-walk dedicated to his uses, it is incumbent 
upon a motorman to see him and to use ordinary care to 
avoid running him down. The Court said (115 F. 2d 588, 
at p. 593): 

“While it was the plaintiff’s duty in the exercise of 
reasonable care to look in the direction of anticipated 
dangers, it was not incumbent upon him to oscillate 
his head like the pendulum of a' clock to avoid colliding 
with others ahead of him and at the same time to 
watch the approach of the car behind him. He was 
required to exercise only such vigilance as would 
constitute reasonable care under the circumstances. 
WThether he exercised reasonable care is the paramount 
fact to be determined by the jury ...” 

In Staunton v. City of Detroit, 329 Mich. 516, 46 N.W. 2d 
569, 573, involving a pedestrian injured by a streetcar at 
an intersection, the Court said: 

“In Winckowski v. Dodge, 183 Mich. 303, 149 N.W. 
1061, 1064, it was said: 

“Contributory negligence cannot be imputed to a 
plaintiff for failure to anticipate negligent acts of a 
defendant—no one need anticipate an unlawful act.” 
The foregoing statement was quoted with approval in 
Suarez v. Katon, 299 Mich. 38, 299 N.W. 798. In Guina 
v. Earrod , 275 Mich. 393, 266 N.W. 393, the Court. . . 
said: 

“Pedestrians have the right to cross the street at 
street crossings even on a through street. They are 
not required to anticipate that drivers will violate 
ordinances, statutes, or rules of safety.” 
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In Cahill v. Cummings, 322 Ill. App. 662, 54 N.E. 2d 634, 
the Court said that a pedestrian who was struck at an 
intersection by a street car although he had a green light 
in his favor had an obligation to use due care commensu¬ 
rate with the danger confronting him, but he was not re¬ 
quired to adjust his conduct to deal with disregard of 
traffic laws. Significantly the Court stated (54 N.E. 2d 
634, 635): 

“The case is not applicable, for the jury may have 
found that the motorman, when he saw the lights 
against him, should have reduced the speed of the 
car to bring it under control so that the decedent could 
cross in safety. Said decedent had the green light 
and was well into the intersection. It would seem 
that he w^ould be in the exercise of due care if he 
devoted his attention more directly to other factors 
necessary to his crossing. There must be some ad¬ 
vantage to traffic control lights, with the green light 
as a guide to one’s conduct, or else pedestrians may 
well become extinct . . . The matter of traffic control 
and right of way is not a case of survival of the strong¬ 
est or swiftest. We hold that the jury would have 
been justified in concluding that plaintiff had a right 
to cross in safety, not because a pedestrian may rely 
absolutely upon the efficacy of traffic lights, but because 
the motorman had ample opportunity to avoid the 
accident.” 

Sonil v. Pittsburgh Rys. Co., 122 Pa. Super. 169, 186 A. 
183 held squarely that a pedestrian was not bound to antici¬ 
pate the negligent operation of a streetcar through a red 
traffic signal at an intersection. 

In the recent case of Cheatwood v. Virginia Electric & 
Power Co., 179 Va. 54, 18 S. E. 2d 301, a case squarely in 
point with the instant case, the court held in regard to a 
streetcar and pedestrian collision at an intersection that the 
pedestrian had a right to assume that the motorman of the 
streetcar would not enter the intersection against a red 
light. The Court said: 
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“ A pedestrian must exercise ordinary care and cau¬ 
tion for his own safety, notwithstanding the fact that 
he is crossing an intersection on a green traffic light. 
He has a right to assume that the other members of 
the travelling public will obey traffic rules and regu¬ 
lations in the absence of some particular event or cir¬ 
cumstance indicating the contrary. Mrs. Ellett had 
a right to assume that the operator of the streetcar 
would not enter the intersection against a red light.” 

In Gnesa v. City and County of San Francisco, 40 Cal. 
App. 2d 640, 105 P. 2d 376, the Court held a pedestrian 
who entered in pedestrian zone with signal in her favor 
could assume that a streetcar approaching intersection 
from the left would act within the law and with reasonable 
care not to harm the pedestrian and, that the pedestrian 
was not contributorily negligent as a matter of law in fail¬ 
ing to anticipate that the streetcar might suddenly speed 
up and disobey a traffic signal. 

See also in point, Hynek v. City of Seattle, 7 Wash. 2d. 
386, 111 P. 2d. 247. 

In Van Note v. Philadelphia Transportation Co., 353 Pa. 
277, 45 A. 2d 71, the court held that while a pedestrian may 
not dispense with due care and rely entirely on traffic sig¬ 
nals in crossing street intersection, no duty is imposed on 
him to anticipate that trolley car approaching intersection 
will slow down and then proceed across intersection through 
a red light. 

In Grib v. Chicago Transit Authority, —DL App.—(1950), 
98 N. E. 2d 400, the court held that a pedestrian’s failure 
to keep a constant lookout, or to look again after having 
determined that he could safely cross ahead of a streetcar, 
is not contributory negligence as a matter of law, but pre¬ 
sents a question for the jury to determine whether he was in 
the exercise of ordinary care for his own safety. 

See also, Fox v. Baltimore Transit Co., Ct. of App. McL 
1950,194 Md. 403, 71 A. 2d 470; Caryl, to XJse of Merchants 
Mut. Cas. Co. v. Baltimore Trust Co., Ct. of App. Md. 
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(1948), 190 Md. 162, 58 A. 2d 239; and Elliott v. Philadel¬ 
phia Transportation Co., 160 Pa. Super. 291, 50 A. 2d 537, 
holding one may not be guilty of even contributory neg¬ 
ligence in failing to anticipate that a trolley car will not 
comply with a timely warning to stop. See also, Taylor v. 
Philadelphia Rapid Transit Co., 107 Pa. Super. 124,163 A. 
538; Waak v. Philadelphia Rapid Transit Co., 93 Pa. Super. 
296; Mobile Light SR. Co. v. Burch, 12 Ala. App. 421, 68 
So. 509; Cleveland R. Co. v. Goldman, 122 Ohio St. 73, 170 
N. E. 641. 

Whether contributory negligence is one of fact or law was 
w T ell stated in Kirk, v. Los Angeles R. Corp., 26 Cal. 2d 833, 
161 P. 2d. 673, 164 A.L.R. 1, as follows: 

“In considering those contentions of contributory 
negligence as a matter of law, the rules, as recently 
stated by this Court in Anthony v. Hobbie, 25 Cal. 2d 
814, 818, 155 P. 2d 826, 829, is applicable. 

“But cases in which it can be said that the negli¬ 
gence of plaintiff contributes proximately to the ac¬ 
cident as a matter of law are rare. The rule has been 
stated in various ways in a legion of cases that con¬ 
tributory negligence is not established as a matter of 
law unless the only reasonable hypothesis is that such 
negligence exists, that reasonable or sensible men could 
have drawn that conclusion and none other; that where 
there are different inferences that may be drawn, one 
for and one against, the one against will be followed; 
and that before it can be held as a matter of law that 
contributory negligence exists, the evidence must point 
unerringly to that conclusion. 

“Plaintiff was justified in leaving the east curb of 
Broadway inasmuch as the traffic signal was in her 
favor. Whether or not she could have observed that 
the streetcar had started forward at that time, and if 
it had, she was aware of the danger, was for the jury 
to decide. Moreover, a pedestrian while he is bound 
to exercise due care when crossing at an intersection 
in the crosswalk with the traffic signal in his favor, 
yet he has the right of way and may assume that the 
traffic signal will not be violated by traffic crossing in 
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his path, and the issue of his negligence is for the 
jury.” (citing long list of cases.) 

m 

The court properly instructed on the doctrine of last 

clear chance 

The whole argument of Transit on last clear chance is 
bottomed on the testimony of the motorman that Bingman 
while standing near the south end of the loading platform 
“ walked or stumbled” into the side of the front door or the 
side front part of the streetcar. In other words their whole 
argument is based on their version of the evidence and en¬ 
tirely ignores the evidence on behalf of Bingman which the 
jury evidently accepted in this case. On Bingman’s sup¬ 
ported version of how the collision occurred the jury could 
have found that Bingman was at least eleven and one-half 
feet in front of the stopped car, was standing within the 
cross-walk close to the westernmost rail and that he at¬ 
tempted to cross the track within the cross-walk with the 
traffic signal at the fire house in his favor; and that as he 
stood there and proceeded to take several steps across 
the track he was in the plain and unobstructed view of the 
motorman at all times if he had been attentive. It is also 
clear that Bingman was continuously in a position of peril 
as he stood close to the track and as he walked across the 
western part of the southbound track and that the motor- 
man was on notice that this particular area was extremely 
dangerous for passing. As previously stated Bingman and 
two other disinterested witnesses testified that the motor- 
man sounded no gong or other warning. The streetcar 
never attained a speed downgrade of more than three or 
four miles per hour, and the car was a streamliner equipped 
with the latest triple powerful braking, including track 
and sand brakes. The motorman testified he had his foot 
on the brake all the time. On this evidence the jury could 
have found that while Bingman was in a position of peril 
as he crossed and wholly oblivious of the fact that the mo- 
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torman had set the car in motion or allowed it to drift down¬ 
grade that the motorman with the means at his command 
could have avoided the collision by the exercise of ordinary 
care. All the testimony on behalf of Bingman shows that 
Bingman’s position of peril, his obliviousness to that peril 
and consequently his inability to extricate himself from it 
was either discovered or discoverable to the motorman from 
the time the streetcar was at a dead stop at least eleven and 
one-half feet distant from Bingman. It is therefore clear 
that the jury could have found on substantial evidence that 
the motorman had the last clear chance to avoid this col¬ 
lision and that he had the means in his control to avoid it. 
This case is indistinguishable in its essential aspects from 
Capital Transit Company v. Garcia, 90 U. S. App. D.C. 168, 
194 F. 2d 162. There G-arcia was crossing Connecticut Av¬ 
enue in a cross-walk looking primarily at a traffic signal in 
his favor when he was struck by a streetcar which started 
up without being seen or heard by Garcia. In sustaining 
the propriety of an instruction on last clear chance in that 
case this Court said: 

“Clearly there was never a time when the operator 
of the streetcar could and the appellee could not 
have avoided the accident by using due care. In 
other words appellant’s operator did not have a later 
chance than appellee to avoid the accident. But in the 
District of Columbia the so-called last clear chance 
doctrine is broader than its name. A plaintiff who ap¬ 
pears to be oblivious to danger, although he would be 
quite able to avoid it if he knew of its existence, is 
within this qualified exception to the rule that contribu¬ 
tory negligence bars recovery, for injuries negligently 
inflicted, (citing cases). Passengers in the streetcar 
inferred from appellee’s appearance and conduct as 
he walked through the street toward the track that 
he was oblivious to the car’s approach. The jury might 
reasonably conclude that if the operator had used due 
care he would have observed the same things, drawn 
the same inference, and sounded his gong in time to 
avoid the accident. There was ample testimony that 
no gong was sounded.” 
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Compare, Firmey v. Capital Transit Co., 91 U. S. App. 
D.C. 61, 198 F. 2d. 81, bearing a close analogy to this case, 
where this Court recently said: 

“ There was evidence, which the jury was entitled to 
believe, that when appellant turned onto the tracks the 
streetcar was west of the loading platform at the west- 
tern side of the intersection, proceeding at slow speed, 
that appellant was intent on watching westbound traffic 
before proceeding, that the streetcar did not stop, but 
accelerated its speed, and that its operator gave no 
warning. 

“This evidence would warrant a jury in concluding 
that appellee’s operator was negligent and that appel¬ 
lant was contributorily negligent. But the jury could 
have concluded also that the operator, with the exercise 
of due care, could have become aware that appellant 
was in peril and was oblivious of the fact, and that, af¬ 
ter becoming so aware, the operator could have brought 
the streetcar to a stop before the collision or could 
have warned appellant in time to enable him to avoid 
the collision. While the jury was not required to adopt 
this theory of the evidence appellant was entitled to an 
instruction on the last clear chance doctrine as ap¬ 
plicable in this jurisdiction to such an evidential situa¬ 
tion. In upholding the submission of such a question 
to the jury in a recent case, Capital Transit Co. v. 
Garcia, 1952, 90 TJ. S. App. D.C. 168, 194 F. 2d 162, 
163, this court said, “A plaintiff who appears to be 
oblivious to danger, although he would be quite able 
to avoid it if he knew of its existence/’ is not neces¬ 
sarily barred from recovery by reason of his own con¬ 
tributory negligence even though the company’s op¬ 
erator did not have a chance, later in point of time to 
avoid the accident. * • •” 

In Landfair v. Capital Transit Company , 83 TJ. S. App. 
D.C. 60, 61,165 F. 2d. 255, this Court said: 

“Under the rule of last clear chance it is what the de¬ 
fendant did or failed to do after the plaintiff was im¬ 
periled that constitutes the breach of duty for which 
the defendant is liable.” 
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In Kansas City Southern Ry. Co. v. Ellzey, 275 U. S. 236, 
72 L. Ed. 259, which dealt solely with the applicability of 
the doctrine of last clear chance, the full court speaking 
through Justice Stone said: 

“That doctrine * • • amounts to no more than this, 
that a negligent defendant will be held liable to a neg¬ 
ligent plaintiff if the defendant, aware of the plaintiff’s 
peril or unaware of it only through carelessness, had 
in fact a later opportunity than the plaintiff to avert 
the accident. G-rand Trunk Ry. Co. v. Ives, 144 U. S. 
408, 428, 12 S. Ct. 679, 36 L. Ed. 485; Inland & Sea- 
Board Coasting Co. v. Tolson, 139 U. S. 551, 558,11 S. 
Ct. 653, 35 L. Ed. 270. In cases applying the rule the 
parties have been engaged in independent courses of 
negligent conduct. The classic instance is that in which 
the plaintiff had improvidently left his animal tied in 
a roadway where it vras injured by the defendant’s neg¬ 
ligent operation of his vehicle. Davies v. Mann, 10 M. 
& W. 546. It rests on the assumption that he is the 
more culpable whose opportunity to avoid the injury 
was later.” 

Compare, Schear v. Ludwig, 79 U. S. App. D.C. 95, 96,143 
F. 2d. 20; Navarro v. Mayo , 81 TJ. S. App. D.C. 34, 35, 154 
F. 2d. 313; Goodyear Service, Inc. v. Pretzfelder, 65 App. 
D.C. 393, 84 F. 2d. 242; Cobb v. Capital Transit Co., 79 U. S. 
App. D.C. 364,148 F. 2d. 217; Chr. Henrich Brewing Co. v. 
McGavin, 56 App. D.C. 389; Terminal Taxicab Co. v. Blum, 
54 App. D.C. 357, 360, 298 F. 679; Steward v. Capital Tran¬ 
sit Co. 70 App. D.C. 346, 108 F. 2d. 1, cert. den. 309 TJ. S. 
657, 84 L. Ed. 1006, 60 S. Ct. 515; Tyler v. Starke, 76 U. S. 
App. D.C. 42,128 F. 2d. 611; Standard Oil Co v. McDaniel, 
52 App. D.C. 19, 280 F. 993; Bremmermam v. Georgetown 
<& T. Ry. Co., 50 App. D.C. 378, 273 F. 342. 

The humanitarian or last clear chance doctrine is but one 
of the rules for determining proximate cause. See Swift & 
Co. v. Young (C.C.A. 4), 107 F. 2d. 170, where Judge Parker 
said: “The last clear chance doctrine is but one of the rules 
of law applied in determining whose negligence is to be 
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deemed the proximate cause of an injury complained of.” 
The same thing is said in Sprinkle v. Davis (C.C.A. 4), 111 
F. 2d. 925, 128 A.L.R. 1101; Menter v. Barnes, opinion by 
Judge Morris, 1942, D.C.D.C., 47 F. Supp. 932, 933; Hayes 
v. Alabama Power Co., 239 Ala. 207, 194 So. 505; Gillette 
v. San Francisco (1943), 58 CaL App. 2d. 434,136 P. 2d. 611; 
Kinderavich v. Palmer, (1940), 127 Conn. 85, 15 A. 2d. 83; 
Leedon v. Pennsylvania R. Co., 42 DeL 186, 29 A. 2d. 171; 
and cases cited in 92 A.L.R. 51, note 8; 119 A.L.R. 1044; 
171 A.L.R. 365. 

Transit at page 9 of its brief does a serious and wholly 
unjustified disservice to the Trial Judge by quoting an ex¬ 
cerpt from his preliminary remarks in opening the discus¬ 
sion as to instructions to be given aside from ordinary 
stock instructions. Transit wrongfully attempts to make 
it appear that the Trial Judge was of the opinion that once 
there was substantial evidence of primary negligence and 
contributory negligence for the jury that therefore it auto¬ 
matically followed that an instruction on last clear chance 
was required. The Trial Judge had no such view. He 
heard counsel for Transit elaborately on all the elements 
involved in last clear chance, its alleged non-applicability, 
and ruled after hearing counsel fully that it was for the 
jury to say what the facts were and that under Bingman’s 
version such a charge was proper. Transit brought only 
a short excerpt of the discussion forward in its appendix. 
(69-70). In the separate appendix of Bingman in this brief 
the full discussion appears (12-15). After hearing a thor¬ 
ough discussion of the elements and several decisions in 
this jurisdiction, Judge McLaughlin finally said: “* • * my 
present view of the situation is that there is sufficient to 
justify the submission of the last clear chance, and that in 
doing so the Court does not pass on the weight of the evi¬ 
dence. That is a matter for determination by the jury. 
That is the Court’s view of it.” (Appellee’s appx. 16). 

Jackson v. Capital Transit Co., 69 App. D.C. 147,149, 99 
F. 2d 380, 382, cited by Transit, has no point ’or analogy 
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here. There the intestate was “jaywalking” across 14th 
street w’ell away from the intersection and pedestrian cros¬ 
sing lanes and walked into the path of a rapidly moving 
streetcar which was constantly clanging its gong. 

Roberts v. Capital Transit Co., 76 U. S. App. D.C. 367, 
368, 131 F. 2d. 871, 872, cited by Transit, is likewise inap¬ 
posite. There a woman was standing on a loading plat¬ 
form on 14th street, between G-. and New York Avenue and 
suddenly walked off the platform a considerable distance 
from the pedestrian cross-walk into the path of a rapidly 
moving streetcar which was only several feet away. While 
a motorman could assume that a person standing on a 
loading platform would not leave a place of safety and walk 
into the path of a moving car, no such assumption could 
be applied to a person standing in a regularly appointed 
pedestrian cross-walk facing the track with a traffic signal 
against the streetcar, the streetcar at a standstill, and a 
signal from the motorman in the form of a “nod” of his 
head to the pedestrian. Dean v. Century Motors, 81 TJ. S. 
App. D.C. 9, 10, 154 F. 2d. 201, 202, has no point at all. 
There two rapidly moving automobiles approaching an in¬ 
tersection collided. All that this Court said was that there 
was no opportunity on the evidence to avoid the collision 
after one of the cars came in sight. Here Bingman on ap¬ 
pellee’s version and evidence was plainly in sight of the 
motorman at all times after he alighted from the streetcar 
and the motorman had ample opportunity to avoid the col¬ 
lision by not moving his car at all through the cross-walk 
against the red light or in failing to do what he could have 
done within the space of at least eleven and one-half feet 
while the car was moving only three to four miles per hour. 
The jury could well have found that the motorman had a 
full opportunity to avoid the collision if he had been at¬ 
tentive and used the means within his control. Therefore, 
on Bingman’s supported version, the instruction on last 
clear chance was proper. These days with ever increasing 
traffic toll accompanied, strangely enough, by vast improve- 
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ment in mechanical safety devices on streetcars and auto¬ 
mobiles, is no time for an appellate court to say as a matter 
of law that eleven and one-half feet affords “no oppor¬ 
tunity” to stop a streetcar traveling only three to four 
miles per hour. On this record the jury could well have 
found that the motorman did not observe Bingman at all 
until he fell off the right front side of the car and that the 
motorman was looking at traffic lights some 240 feet distant 
at the intersection of Georgia Avenue and Rock Creek 
Church Road which was the main intersection. If the mo¬ 
torman had been attentive in passing a highly dangerous 
pedestrian cross-walk, the peril of Bingman, his oblivious¬ 
ness to it, and inability to extricate himself from it, would 
have been apparent. The motorman was chargeable with 
both discovered and discoverable peril and he had the last 
clear chance and the last clear opportunity to avoid it. 
What the facts established was plainly a jury question. 
Ellis v. Union Pacific Rd. Co., 329 U. S. 649, 653, 67 S. Ct. 
598, 600. 

IV 

There was no error in failing to draw a distinction as to the 
effect of prior statements of a party as distinguished from 
an ordinary witness 

At the trial Bingman testified that he first learned that 
one Wood was a witness after he gave his pre-trial deposi¬ 
tion which was taken some ten months after the collision. 

' His testimony is as follows: (Appellant’s Appx. 19-20) 

Q. When did you first meet him (Wood) ? A. I met 
him in July of 1951. 

Q. Where did you meet him? A. I met him at Peary’s 
Restaurant, Georgia Avenue. 

Q. How did you happen to meet this man? A. He 
was playing the piano there. 

Q. You just walked in and he said, “I saw your acci¬ 
dent”? A. Well, after I had been going in for some 
time, he sat down with me and said—thought of some¬ 
thing—in reference to he understood I was the party 
that was hurt at an accident that he had witnessed a 
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year previous to that. So he ask me why I carried the 
cane. 

Q. Was this the first night you went into Peary’s 
Restaurant? A. No, sir. 

Q. Was the man an employee of Peary’s Restaur¬ 
ant: A. Yes, sir. 

Q. Who else was present when he first brought up 
the subject of this accident he said he witnessed the 
year before? A. We were sitting in a booth by our¬ 
selves. He had just taken a break (relief). 

Q. Is he employed as a piano player there? A. Yes, 
sir. 

Q. Did he bring up the subject? A. Yes, he did. 

Q. Was it before or after your deposition was taken 
by Mr. Sirica up in my office? A. It was after you 
took my deposition. 

Q. Do you remember how long afterwards. A. I 
don’t know. I don’t recall when you took my deposition. 

Q. At the time of the deposition you did not know 
of any witnesses to the accident? A. I told you I 
didn’t, yes sir. 

Q. And the only one you have been able to locate is 
this man named Hayward Wood? A. That’s right. 

As there was no contradiction between Bingman’s state¬ 
ments as a witness and his statements on the pre-trial de¬ 
position as to when Bingman first discovered that Wood 
was a witness there was no occasion for the Trial Judge 
to instruct that the testimony of Bingman should be viewed 
differently from that of any other witness on the subject 
of impeachment. There was no “admission” of Bingman 
that Transit needed as “affirmative” evidence because 
Transit had no burden in the evidence except as to contrib¬ 
utory negligence and this non-existent fancied “contradic¬ 
tion” as to when Bingman first learned that Wood was a 
witness dealt with a collateral matter having no relation 
whatever to any affirmative proof required of Transit. 
Therefore, the whole argument of Transit (brief 12-16) is 
meaningless. 

The Court properly granted Transit’s request No. 5 and 
Bingman’s request No. 18, which told the jury in very plain 


language, in accordance with ancient practice here, that if 
the jury found that any witness had knowingly falsely testi¬ 
fied as to any matter as to which he could not reasonably 
be mistaken, the jury was at liberty to disregard the whole 
or any part of the evidence given by that witness. See the 
charge (Appellant’s appx. 73). What Transit has attempted 
is to import an alleged contradiction in Bingman’s testi¬ 
mony on that collateral subject by reading Wood’s loose 
statement that he first told Bingman he saw the accident 
some six to eight months after it occurred. Of course, the 
Court and jury could understand that an indefinite state¬ 
ment placing the time as “perhaps” six to eight months 
could mean ten months, which was the time when Bingman ’s 
deposition was taken. We think it entirely clear that an 
alleged “contradiction” based on testimony of a mere wit¬ 
ness cannot be translated into testimony of a party and 
thereby catapult an alleged “admission” of a party. See 
discussion (Appellee’s appx. 17-22). 

Of course, we have no quarrel that the admission of an ad¬ 
verse party as to a material matter going to the heart of the 
issues can be treated as “affirmative” evidence for the 
other side. But that rule has no application to collateral 
matters, as to which Transit was bound by the answers. 
And Transit’s specious argument is reduced to nothing 
when it is remembered that the supposed contradiction be¬ 
tween the two witnesses as to time tended to demon¬ 
strate nothing having any material bearing on the issues. 
Certainly no prejudicial reversible error appears on this 
assignment. 

V 

As to the fifth point dealing with alleged error in failing 
to grant a new trial because of the alleged “weight” of the 
evidence, we respectfully refer to the short discussion in 
the summary of argument and point out only that no abuse 
of discretion is shown on this record. 
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CONCLUSION 

Transit had a full and fair trial. The issues discussed 
above were properly factual questions for the determination 
of the jury. There being substantial evidence to support 
the verdict and judgment no question of law arises on this 
record. The jury returned a just verdict for only adequate 
compensation for the severe and permanent hack and leg 
injuries suffered by appellee. It is respectfully submitted 
that the judgment should be affirmed. 

Respectfully submitted, 

Dorsey K. Offutt, 

Attorney for Appellee, 
927-15th Street, N. W. 
Washington, D. C. 

David F. Smith, 

Of Counsel. 
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APPENDIX 



344 No. 11-928 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
Robert Gray Messer 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 

###****• 

348 Cross Examination. 

By Mr. Offutt: 

349 Q. Mr. Messer, how long have you been operating 
a streetcar? A. Up to now. 

Q. Yes, sir. A. Well, I started in ’49, April 4, 1949. 
That was my seniority date. 

Q. So that it was a little over a year before this accident 
happened that you had begun to operate a streetcar, is 
that right? A. Yes. 

350 Q. One of the first things you learned, was it not, 
in your studies and training to operate a streetcar, 

was that when there is a line painted across the tracks, this 
line that they call the safety line, you have to stop your 
car before passing that; isn’t that right? It is a very im¬ 
portant thing in your training? A. You have to make a 
stop there. 

##*••••• 

351 Q. And there was such a line painted across the 
track at this point where you stopped where this 

accident happened, wasn’t there, sir? A. Yes, sir, there’s 
a line there. 

Q. And you stopped, in accordance with a rule of the 
company, at that line? A. I made a stop at the platform. 
The line vras there, yes, sir. 

Q. You didn’t violate the rule of the company and go 
beyond the line before you stopped, did you, sir? A. I 
don’t think so. 
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Q. So you stopped at the line, in accordance with the rule; 
isn’t that your best recollection, sir? A. The best I re¬ 
member, I stopped there. 

Q. So if I tell you in this map here that line is six feet 
six inches north of the south end of that platform, then 
that is where you stopped at the line! isn’t that right? 

A. I stopped at the end of the platform there at the 
352 line, yes, sir. 

Q. Your recollection is the line was at the end of 
the platform then, is that right? A. I don’t know whether 
—it has been painted so many times since then, I wouldn’t 
say it was at the end at that time. 

Q. Anyway, you stopped wherever the line was; isn’t 
that right, sir? A. Yes, I did. 
#**••#*• 

362 Q. Now, then, as you come down to where this 
accident happened, it is a down grade, isn’t it, sir? 

A. Yes, sir. 

Q. It is such a down grade that your car, if stopped at 
the car stop alongside the loading platform, just as you 
would stop, if you would release your foot off the brake 
pedal, the car would drift without any power, wouldn’t it? 
A. Some might and some have tighter brakes than others. 

Q. Tighter brakes ? A. Yes. 

Q. You mean when you take your foot off the brake 
pedal, it would hold ? A. Some will stand still. Some will. 

Q. The mere fact that you put your foot off the brake 
pedal, it would not release the brake? A. It wouldn’t nec¬ 
essarily cause it to move. 

Q. But if the brakes were free, that grade is such 

363 that the car will drift of its weight and roll down 
the tracks? A. Some cars will, yes. 

Q. If the brake is released, the ones that don’t are where 
the brakes are still attached even though you released your 
foot? A. Some have tighter brakes. 

Q. What? A. Some brakes are a little tighter than 
others. They won’t drift much. 
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Q. Did you see this man who was hit get off the street¬ 
car? A. I sure did. 

Q. Did you see him get on the streetcar? A. Yes. I 
believe he got on Decatur Street. 

Q. Where? A. Decatur Street. 

Q. Now, you said you smelled alcohol on his breath, and 
I think you said he stumbled into the car? Is that what 
you said? A. Yes, sir; he either stumbled or walked into 
the car; one of the two. 

Q. Did he stumble into the car? A. I saw him; glimpsed 
him in my eye, yes, sir. 

Q. WTiat do you mean, glimpsed in your eye? 

364 A. I can see something on the side. I wasn’t staring 
at him, but I saw him. 

Q. WTien this man got off your car, weren’t you watching 
him? A. Sure. I saw him standing on the platform. 

Q. And he got off the front door? A. Yes, sir. 

Q. Did he get off the No. 1 door, the door nearer the 
front of the car, or the No. 2 door, which is part of the front 
entrance, which is the second door? A. He got off No. 2. 

Q. So he would be walking out of the door entrance 
which would be the second door on your right as you looked 
out; is that right? A. Second door from the front. 

Q. By the way, you had the curtain down the back of 
your seat that night, didn’t you? A. Yes, sir. 

Q. That was a modern streamlined car? A. Yes, sir. 

Q. The brakes were in excellent condition? A. Yes, sir. 

Q. And by merely touching the brakes, the car stops 
very quickly? A. Yes, sir. 

365 Q. You have described the difference between the 
service brake and the emergency brake. The service 

brake is what? What takes hold? A. Well, both take hold 
the same way except in emergency you push it down to 
the bottom. 

Q. You say they both take hold the same way? A. You 
apply them the same way, but you push further with emer¬ 
gency than you do with service. 
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Q. Do you know how many brakes there are on that car? 
A. Sure. 

Q. They have an internal expanding brake? A. They 
have a track brake and a wheel brake, too. 

Q. A track brake and a wheel brake? A. Sure. 

##**•### 

368 Q. Isn’t it a fact that you didn’t apply the brakes 
until the man and the car came together? A. When 

I saw him fall towards the car I immediately applied the 
brakes. 

Q. WTien you saw him fall against the side of the car, 
your foot was on the accelerator pedal, wasn’t it? A. It 
was between probably the accelerator pedal and the brake, 
yes. 

Q. When the car was stopped you had your foot on the 
brake, didn’t you? A. Sure, I had it on the brake. 

Q. In order to stop your car or move it anywhere, you 
have to have your foot on what is known as the parapet? 
What do you call it? The left foot? A. You’ve got to 
have it on the deadman. 

Q. The deadman? A. Yes. 

Q. That is the pedal that gives you power, isn’t it? 
A. No, it doesn’t give you power. You’ve got to have your 
foot on it in order to be able to have any power, yes. 

Q. If you don’t have your foot on the left pedal, or dead 
pedal, as you call it, you cannot get any power through 
the car to make it move, ring the bell, or do anything on 
that car; is that right? A. Yes, sir. 

• ••••••• 

369 Q. I am talking about when you came to a stop 
coming down the hill from Quincy, which is the street 

above, down to this stop where you stopped to let off the 
passenger. 

Now, coming down that hill from Quincy down, did 

370 you have your foot on the accelerator pedal? A. No; 
I had it on the brake. 
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Q. That is because the hill is such a grade that the car 
would pick up speed if you didn’t keep your foot on the 
brake? Isn’t that right, sir? A. Yes. 

Q. You gradually brought your car to a stop and stopped 
at that safety line. 

Now, how many other people got off the car besides the 
man who fell against it? A. I believe two. 

Q. Did they get off the back or the front? A. I think 
they got off the back. 

Q. But the man who was struck you say got off the front? 
A. Yes, I remember he got off the front. 

Q. How do you happen to remember so well that he got 
on at Decatur Street? A. I don’t know. I believe that was 
the last stop until I got to New Hampshire. As far as I 
remember, he got on there. 

###*•••• 

371 Q. Did anyone give a signal to stop at that corner 
where you stopped where the accident happened? 
A. New Hampshire? Yes, sir. 

Q. They did? A. Yes, sir. 

Q. Do you remember that? A. Well, I would have 
stopped regardless of whether they give me a stop or not. 

432 * 1 Question. I want to know what light you looked 
at to see if you could proceed? 

“Answer. I looked at the light controlling Georgia Ave¬ 
nue southbound. 

“Question. Where was that light signal located that 
you were looking at? 

“Answer. I don’t remember. I believe, there may be 
two lights there. I think the traffic light that controls 
Georgia Avenue southbound is south of New Hampshire. 
“Question. South of New Hampshire? 

* ‘ Answer. I believe that is the one that controls it. 

433 “Question. That is the light that you looked at, 
then? 
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“Answer. They maybe changed the light around since 
then. I don’t remember. It has been a long time. 

“Question. Well, what is the light there today! Is it 
south of Rock Creek Church Road? 

“Answer. South? 

“Question. That controls Georgia Avenue? 

“Answer. South of New Hampshire. 

“Question. You mean south of New Hampshire, over 
by Peoples Drug Store? 

“Answer. Yes. 

“Question. That is where the light is now? 

“Answer. Yes. 

“Question. That is the light that controls southbound 
Georgia. 

“Answer. That is right. 

“Question. Is that the light that you remember looking 
at at the time of this accident, according to your best 
recollection? 

“Answer. I don’t remember. There would have been 
two lights there at that time. There could have been one 
north of there too. 

1 ‘ Question. There could have been a lot of things 
434 but I am asking you for your best recollection. 

“Answer. I don’t remember, it has been so long 

ago. 

“Question. Prior to going out to the wash room you 
had consistently said that the light that controlled the 
southbound traffic on Georgia Avenue was over by Peoples 
Drug Store, isn’t that right, sir? 

“Answer. At this time I think it is, pretty sure it is, but 
at the time of the accident, I don’t, I wouldn’t say it was, 
I don’t remember. 

“Question. We have just returned from a short recess 
and have continued this deposition. Before you went out 
to get a glass of water, we recessed to take a little rest 
here, prior to that time you had, each time I have asked 
you about the lights for southbound traffic on Georgia Ave- 
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nue, at the time of this accident, you have said that it was 
over by the Peoples Drug Store, according to your recollec¬ 
tion. That is, before we went out. 

“Now do I understand you to say now, since we have 
come back, and I have gotten back to that same light, that 
you think there may be two lights, may have been two 
lights, at the time of this accident? Are you now stating 
that? 

“Answer. I don’t remember. It has been a long 

435 time. 

‘ ‘ Question. I am asking you if you are endeavor¬ 
ing to change your recollection a little bit; has it changed 
any? 

“Answer. They got five or six lights around that corner 
there. 

“Question. Do you understand my question, sir? 
“Answer. No. 

“Question. My question is that prior to going out, in 
this brief recess we have just returned from so that we 
could get some water, and rest, from this deposition, which 
has been going on for some time, you said, each time I have 
asked you about it, that the light for southbound traffic on 
Georgia Avenue, at the time of the accident, was over near 
Peoples Drug Store? 

“Answer. I don’t think I said that. 

“Question. You don’t think you said that? 

“Answer. I don’t remember whether I did or not. 
“Question. What is your testimony about it? 

“Answer. About what? 

“Question. About the light for southbound traffic on 
July 21,1950, the date of this accident, where was that light 
located, the one you were looking at? 

“Answer. I don’t remember a light three years ago. 
I pass many lights. 

436 “Question. You mean you don’t remember now? 
“Answer. Remember where the light was located at 

this time? 

#••••••• 
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451 Q. My question was, Mr. Messer, since yon in yonr 
deposition had said you looked at the light at the 

Peoples Drug Store corner, some 240 feet away, so that 
you could proceed south on Georgia Avenue back in March 
1953, which is a couple of months ago, and today in this 
court you have said that you looked at the traffic 

452 light at the fire house; I have asked you, since there 
is a difference in those two statements, which light 

do you say now, in your best recollection of the occurrence 
back in 1950, if you can do so—which one did you look at 
on that day? 

Mr. Roberson: Mr. Otfutt has misquoted from the depo¬ 
sition, referring to it generally, as Your Honor told him 
not to. In the deposition he said, “When the light turned 
green for southbound traffic, I w’ent ahead. I don’t know 
which one it was,” or words to that effect. Mr. Offutt is 
talking from recollection, not from the deposition itself. 

Mr. Offutt: Your Honor, I have read 67 pages at the 
instance of Mr. Roberson, and I respectfully submit that 
in that deposition he certainly did, no less than five or six 
times, say that he looked south at the Peoples Drug Store 
light, the light on that corner, to see if he could proceed. 

That is all I am asking him: WTiich one of these two 
statements in his testimony today is he relying upon in his 
recollection? 

The Court: The witness may answer the question. 

The Witness: Well, I saw both lights. 

454 Q. Didn’t you state this morning when you testi¬ 
fied that when you started the car up the man 

stumbled against the car and you saw him out of the corner 
of your eye? A. I said I wasn’t staring at him; I saw 
him, yes. 

Q. Didn’t you say what I am repeating—that you saw 
him out of the corner of your eye? A. I might have. 

Q. All right. Whten you started the car up you had 

455 to take your foot off the brake and move it over to 
the accelerator pedal, didn’t you? A. Yes, sir. 
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Q. As you did that the car rolled forward, didn’t it, sir? 
A. Sure, it went forward. 

Q. And when it rolled forward you were looking straight 
ahead, weren’t you, sir. A. I saw him and saw the street 
was clear and everything, sure. 

Q. When you took your foot off the brake and put it 
on the accelerator pedal and the car rolled forward, you 
were looking straight ahead? A. I wouldn’t say directly 
straight. 

*##••*** 

Q. At that time, in that interval, removing your foot 
from the brake to the accelerator pedal, how far did your 
car travel, approximately, as it rolled forward, do you 
recall? A. I don’t recall how far it rolled; very short. 

***••••• 

456 Q. Before you put your foot from the brake to the 
accelerator pedal did you look again to see if the 
man in the meantime or anyone—the man who did stumble 
against your car, as you say—did you look to see if anyone 
was coming from the left hand side of the street? A. I 
looked; sure, I looked before I moved. 

Q. Did you look to the left side, too? A. Sure. 

Q. That was after you saw the light was green for you? 
A. Sure. 

Q. So when you looked to the left side of the street you 
turned your head quickly to the left and then looked 

*#*••*•• 

459 Q. I want you to mark it, if you were on the 
streetcar tracks, by just putting a line across or 

your initials where the front of the streetcar was when you 
stopped. 

• •••••*• 

460 Mr. Offutt: If he will mark on the streetcar tracks 
where the front of his streetcar was when it stopped. 

Mr. Roberson: After the accident, you mean? 
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Mr. Offutt: Before the accident, I want to know where 
he stopped. 

The Court: Before the accident. 

The Witness: I was standing just about equal the mark. 

By Mr. Offutt: 

Q. You have done just what I didn’t ask you to do. You 
have marked it on the platform. That mark is across the 
platform. Just a minute. 

461 By the Court: 

Q. Just a moment. Do you mean opposite where you 
marked on the platform? Of course, your car was on the 
tracks. Do you mean opposite where you marked on the 
platform? Is that where your car was stopped? A. Yes, 
sir, right in through here. 

Q. Let’s not quibble about that. The car was on the 
tracks, of course. If he marked it on the platform, the 
Court is asking him if he means even with that point on 
the tracks, of course. 

Let us go ahead. 

Mr. Offutt: Can we mark it on the track opposite where 
he has it, Your Honor? 

The Court: You may. Go ahead. 

By Mr. Offutt: 

Q. Is that right, Mr. Witness (indicating)? A. Even 
with the mark. 

Q. Isn’t that even with the mark? A. The safety mark. 

Mr. Offutt: He says now even with the safety mark. 

So the record will be all right, we will say where the 
safety mark is on the track. 

The Court: Very well. Proceed. 
**•••#*• 

Q. Will you mark where the car was on the track 
when the man collided with your car? Put the street- 


462 
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car where it was. A. It was right along in here; the man 
standing about two foot from the end. 

Q. From where? A. From the end of the platform. 

Q. I am asking you where your car was, not where the 
man was. 

Will you mark the front of your car where it was when 
the man came in contact with the car? A. I guess the car 
was right along about there. 

Q. You had your foot on the accelerator pedal. You 
had to move it from the accelerator pedal to the brake 
and stop the car. Will you please put a mark where the 
front of your car was when it came to a stop? A. How do 
you judge that, sir? 

Q. I thought you knew this was to scale. A. How much 
would be a foot, so I will know where to put it? 

Q. This is one inch to five feet. So one inch on this map 
represents five feet. A. That is roughly what it is 
(indicating). 

463 Q. So we can have this marked correctly, the first 
one is where you stopped, No. 2 is where the man 
struck the car, No. 3 is where your car was when it was 
stopped; that is right, isn’t it? A. Yes. 

Q. Would you mind marking a point or putting a cross 
mark where the man lay in the street? A. The man stum¬ 
bled over here and fell approximately in there (indicating). 

Q. Just put a cross mark there. 

(The witness made a mark.) 

Q. That is a cross mark just south of the loading plat¬ 
form in the crosswalk, is that right, west of the tracks? 
A. The crosswalk is lower than the platform. When the 
accident happened, it was away down here. 

Q. The crosswalk was lower, away from the platform? 
A. The crosswalk is wider there than it was at the time 
of the accident. 

• ••••••• 
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479 Recross Examination. 

By Mr. Offutt: 

Q. Now, this bell that he asked yon about on redirect 
—why didn’t you, if you rang the bell, when I asked you if 
there was anything else you did, tell the Court and 

480 the jury at that time that you rang the bell before 
you started the car up? A. Look it up and see if I 

didn’t say it in there. 

Q. Why didn’t you say it today? A. You kind of fouled 
me up. I didn’t remember it. 

Q. In the deposition, as a matter of fact, you didn’t know 
whether you did or not? A. I said the best I remember, 
I did. 

Q. You said sometimes you ring the bell when you start 
a streetcar up, sometimes you don’t, and you didn’t know 
whether you did it at that time. A. I said I tried to make 
it a habit to. 

Q. You didn’t know at that time whether you did or not? 
A. I don’t know. I might have. 

***••**• 
503 Discussion of Prayers for Instructions 

The Court: Now, the Court has not received any tenders 
or proffers of instructions. 

The plaintiff has pleaded last clear chance. That is 
the only question that the Court has in its mind. I mean 
it is the only question that raises any need of discussion 
of the instructions, as the Court views it. 

However, if there is sufficient evidence to justify the 
submission of the case to the jury on the question as to 
whether or not the defendant is guilty of negligence 
through its servant and there is sufficient evidence to 
justify submission on the question of contributory negli¬ 
gence on the part of the plaintiff—taking both of these 
premises—the Court is of the opinion that an instruction 
on the last clear chance should be given the jury. 
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Mr. Roberson: Does Your Honor want to bear me on 
that? 

The Court: Yes, I will be glad to hear you on that. 

Mr. Roberson: I certainly think this is not a case for 
the last clear chance, and I cannot agree that just because 
there is an issue of negligence and contributory negligence 
it therefore follows that there is sufficient evidence for the 
last clear chance. 

The case of Jackson v. Capital Transit Company, in 69 
Appeals D. C., I believe it is, clearly sets forth the four 
elements which must be found in the evidence before 
504 you can submit the doctrine of the last clear chance. 

The elements are that you must show that there 
was a man in a position of peril- 

The Court: Was in a position of danger, oblivious to 
danger, or unable to extricate himself from his position 
of danger. 

Mr. Roberson: And that thereafter there was an op¬ 
portunity for the motorman, who should have known or 
could have known, in the exercise of reasonable care, of 
the dangerous position. 

The Court: With the means available to him to avoid 
striking the plaintiff after he became aware or should 
have become aware of the danger or obliviousness and 
failed to do so. 

Mr. Roberson: It is my opinion that none of the elements 
were present in this case. The accident happened just 
as the streetcar started up. There was nothing to put 
the motorman on notice that he was going to leave a 
place of safety and go into a place of danger. 

The Court: Doesn’t it become a question of fact when 
we have some evidence—I am not passing on the weight 
of it or the strength of it—of the plaintiff having placed 
himself in what developed to be a place of danger as a 
result of an act by the defendant’s servant which he con¬ 
strued, and which as a question of fact, could be con- 
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505 strued as an indication that he might proceed, and 
thereafter he did proceed and placed himself in 

front of the car? 

The Court well recognized that the interval that existed 
between that time and the time of the impact was very 
slight, but the Court is not prepared to say as a question 
of fact that the interval was so slight that it could not 
be said to present a question of fact for a jury’s determi¬ 
nation as to whether within that interval element No. 4, 
essential No. 4, might have play. 

The Court realized the position taken by the defendant 
that the plaintiff placed himself in this position of peril, 
and that suddenly, precipitately the defendant was con¬ 
fronted with this situation and was unable to stop in time 
to avoid striking him; but the question is whether or not 
he could stop. If there is any question as to whether or 
not he could stop, there was a sufficient interval to enable 
him to stop, that is a question for the jury. 

Mr. Roberson: There is a hiatus in the evidence. There 
is no proof as to how long there was- 

The Court: He stopped in three or four feet. 

Mr. Roberson: There isn’t any evidence that it can be. 

The Court: Not that it can be stopped, but that it did 
stop. The question of how long it takes to stop this has 
been a question of evidence here as to these emer- 

506 gency brakes, and there is testimony on the part 
of the driver of the car that he stopped immediately. 

Mr. Roberson: There is no follow-up evidence that it 
could have been stopped any sooner than it did stop, and I 
refer Your Honor to Landfair v. Capital Transit Company. 
It said there must be the follow-up evidence that it could 
have been stopped sooner than it was. The mere fact 
that it was stopped in six feet would not justify sending 
it to the jury- 

The Court: What is that? 

Mr. Roberson: Landfair v. Capital Transit. It is a com¬ 
paratively late case. 
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Mr. Offutt: Are you familiar with the Garcia case ? All 
he had to do was sound the horn in this case. There is 
a conflict on that. Here is the Garcia case. 

Mr. Roberson: I have prepared some instructions that 
I would like to submit to Your Honor, five in number. May 
I get them while the messenger is out? 

The Court: I did not hear you. 

Mr. Roberson: I have prepared five prayers. May I get 
them? 

The Court: Yes. 

“Until appellant established negligence on the part 
of the appellee there was no occasion to apply the 
rule of last clear chance.” 

507 That is obvious, and that is what I started out by 
saying. The Court feels—I am not passing on the 
weight of the evidence, but I think on the whole record— 
you can dispute the probability of it or the reliability of it 
or the weight of it—the Court can’t disregard it. 

Mr. Roberson: Assuming Your Honor is right, that there 
is enough evidence of negligence on the transit company’s 
part to bring into consideration whether we should apply 
the doctrine of last clear chance, we haven’t got the evi¬ 
dence here of the follow-up testimony that it could have 
been stopped in less distance than it was. Therefore you 
can’t apply the doctrine of last clear chance, because when 
you look for the follow-up evidence, it isn’t here. 

The Court: That statement in the Landfair opinion is 
preliminary to and in a sense explanatory of or leads up 
to the last sentence of the paragraph, which is that: 

“Until appellant established negligence”—I don’t 
know whether it means establishes negligence— 

“on the part of the appellee, there is no occasion to 
apply the rule of last clear chance.” 

In that factual situation the Court held that the appel¬ 
lant had, as they say, established negligence. I think it is 
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a poor choice of words. I think “they produced evidence 
sufficient to justify the jury to reach the conclusion that 
there was negligence’’ would have been better; 

508 but, anyway, they say established. 

In this case the Court feels that in the record, 
taking into consideration all the testimony introduced here 
on the part of the plaintiff, it cannot be said that there is 
not sufficient evidence here to justify a submission of the 
case to the jury. 

Now, that being the case, the Court feels, with the evi¬ 
dence giving an indication that he presented himself in 
front of the door and that he was struck—there is a very 
slight interval, the Court appreciates—that there is a suf¬ 
ficient factual basis there for a submission of the question 
to the jury. Assuming that the plaintiff had been negli¬ 
gent, the question whether the negligence of the defendant 
in the circumstances comes under the last clear chance 
doctrine has to be submitted to the jury. 

Mr. Roberson: I can’t believe the Court would hold that 
there was substantial evidence that this motorman nodded 
to this man and attempted to murder him. There has got 
to be substantial evidence of that. 

The Court: It is evidence. It is a plain statement. 

Mr. Roberson: There was evidence in the Maske case 
by this woman that there was a taxi right in front of the 
bus, but there was so much other evidence that the Court of 
Appeals said there wasn’t substantial evidence to go to 
the jury. 

509 The Court: I tried the Maske case. 

Mr. Roberson: So did I. 

The Court: I am not discussing the Maske case, but my 
present view of the situation is that there is sufficient to 
justify the submission of the last clear chance, and that 
in doing so the Court does not pass on the weight of the 
evidence. That is a matter for determination by the jury. 

That is the Court’s view of it. 

Let me look at these prayers now. 
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No. 1 is all right. 

No. 2 would be inconsistent with last clear chance. 

Mr. Roberson: Since Your Honor is going to give it, 
you could qualify that: if you find the last clear chance 
applies, then contributory negligence would not be involved, 
but this jury is not bound to conclude that last clear chance 
applies. 

The Court: Why don’t you draft a specific prayer on 
that? 

Mr. Roberson: I am satisfied with my instruction as it 
stands, Your Honor. That is my theory of the case. 

You mean Your Honor is not going to instruct on con¬ 
tributory negligence? 

The Court: Of course, I will instruct on contributory 
negligence. 

510 Mr. Roberson: That is all No. 2 asks for. 

The Court: I will give them the regular stock in¬ 
struction on contributory negligence and on proximate 
cause, and I will define proximate cause. 

***••**# 

519 Defendant’s instruction number 5, which has been 
proffered, the Court is not persuaded should be 
given. It has not been able to satisfy itself that the last 
sentence of the instruction is a proper instruction, and 
also is not satisfied, consistent with that, that in the fourth 
line from the bottom the words, 

“as distinguished from a party,” 

are proper. 

Mr. Roberson: Doesn’t Your Honor agree that there is 
a difference between a party and a witness? 

The Court: The Court is unable to find any distinction 
in the authorities, cannot find any; and I asked you for 
supporting authority. If you can support it, supply it to 
me, I will be glad to give the instruction. 

Mr. Roberson: Well, Your Honor, any statement that a 
witness has made out of court, I mean any statement of a 


party that has been made out of court, as distinguished 
from his trial testimony, is admissible as evidence of the 
fact. It is just an admission. 

(The Court shook its head.) 

Mr. Roberson: That is an exception to the hearsay rule, 
as a matter of fact. If Joe Doak hears the defendant make 
an admission, he can come in and testify to it. 

520 The Court (summoning messenger): Give me that 
book that is on my desk there, a little yellow law 

book. Richard can find it for you. 

The only case the Court can find is one of the Sixth 
Circuit, in which the same situation arose as to a party, 
the use of an inconsistent statement, a statement incon¬ 
sistent with his testimony at the trial, and it was a party. 
The Court said it could be used for the purpose of testing 
the credibility of the witness. 

Now, if you have an authority, if it is such a simple, 
common, everyday proposition that that is accepted by all, 
there must be some authority for it. I cannot reach out 
and get it; that’s all. 

Mr. Roberson: Let me say this to Your Honor. If we 
had a signed statement from Mr. Bingman, taken the day 
after the accident, saying the light was green for the street 
car, don’t you think the jury could consider that statement 
as proof of the fact, despite the fact that he came here 
and testified it was red for the street car? 

The Court: If you can find me any authority, I will 
accept it. 

Here is what the court in the Sixth Circuit said, the 
only case that touches it. It simply lays down the same 
rule and does not make any distinction. There was a 
variance between the plaintiff’s amended petition 

521 and the testimony as to his admissions to defend¬ 
ant’s claim agent, identical: 

“were proper subjects for consideration by the jury 
as affecting the credibility of the plaintiff.” 
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Mr. Roberson: Does it say that is the only purpose? 

The Court: It says nothing more. 

Now, I am not going to assume any more. If it is a simple 
proposition, as you seem to contend it is, then the woods 
must be full of cases. 

Mr. Roberson: The Rules of Civil Procedure themselves 
draw a distinction between the witness and the party. Rule 
26 (d) (2) deals with the use of the deposition of a witness. 

Mr. Offutt: Your Honor, may I ask- 

Mr. Roberson: It can be used under only certain cir¬ 
cumstances, but the very next section says the deposition 
of a party- 

The Court: I don’t want to argue with counsel. I have 
stated my proposition. If you can cite one case as authority 
for it, I will go along. 

Mr. Roberson: Your Honor has asked for authority, and 
I think the Rules of Civil Procedure draw that distinction. 

The Court: Then get the Rules of Civil Procedure. 

Mr. Roberson: Rule 26 on depositions. 

Mr. Offutt: Your Honor, may I call one thing to your 
attention. May I know what statement he is refer- 
522 ring to? There must be some admission that is ma¬ 
terial. It cannot be just a collateral thing. Ewing v. 
United States is a case which has never been reversed, and 
all the law I have ever found says that if it is not a material 
matter, it cannot be impeached; they are bound by the 
answer. 

He has nothing in any deposition he has ever read that 
is material in this issue, that this plaintiff has been con¬ 
fronted by either party with an inconsistent statement. 

The Court (After inspecting book): There is nothing in 
here to show what counsel was suggesting. No, this refers 
to depositions. 

Mr. Roberson: Yes, sir, and I think a deposition is a 
statement. And it draws the distinction between the depo¬ 
sition of a witness and the deposition of a party. 

The Court: Of course, a deposition is not a statement. 
They are two entirely different things. A deposition grants 
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the right to cross examination. A statement taken in the 
absence of all the safeguards of a deposition does not have 
the dignity of a deposition. I have never heard that propo¬ 
sition asserted before. 

Mr. Roberson: That is my belief, sir. 

The Court: You are fully conscious of the fact that there 
is a definite distinction between a statement and a depo¬ 
sition? 

Mr. Roberson: Not as applied to this situation, 

523 Your Honor. 

The Court: Well, I cannot see the applicability of 
Rule 26 to this situation. 

Mr. Roberson: Yes, sir, there is an analogy, I think. 
The Court: Of course, I cannot agree with you, that is 
all, because they are entirely different things. A statement 
is a statement; a deposition is a thing wdiich permits cross 

examination. At any rate, I am raising the question- 

Mr. Roberson: I wanted to note an exception on my 
prayer number 5. As drawn, I believe it to be accurate. 
The Court: You will be given an exception. 

Now, the question arises, do you wfish the Court to give 
prayer number 5, deleted as the Court has indicated it feels 
it must delete it, in the absence of the showing of an 
authority to support it? 

Mr. Roberson: Yes, without waiving what I have asked 
for, I will take part of it. 

The Court: You don’t waive anything. I will give it as 
amended, and you have presented this, and of course your 
record so shows. I will leave out 

“as distinguished from a party,” 

the fourth line from the bottom, and leave out the last two 
lines. Now, do you want that given? 

Mr. Roberson: Certainly, but I want to reserve my rights 
on the other. 

524 The Court: Yes. Of course, it is substantially in 
line with plaintiff’s prayer number 18, which is along 

the same line. 


Mr. Roberson: Of conrse, I think that prayer number 18 
is inaccurate, because it just says statements, and it should 
deal with inconsistent statements, to be accurate. 

Mr. Offutt: That was taken out of the exact language of 
the Court of Appeals, Your Honor. 

The Court: I think the question of the consistency of 
it is left to the jury. I will give 18. 

Mr. Offutt: I am willing to permit that amendment to 
it if it is necessary. 

The Court: If there is any dispute about it, we will insert 
the “inconsistent statements,” 

“the use of inconsistent statements.” 

All right. 

Mr. Offutt: Yes. 

The Court: I just wanted to let you know what the 
situation was. 

Mr. Roberson: For the purpose of my argument, I don’t 
want to go outside Your Honor’s understanding of Your 
Honor’s own ruling. It is my understanding that this Kli- 
mek’s statement that I used, defendant’s exhibit number 
1, is not merely a prior inconsistent statement but is a prior 
statement which is real evidence, for this reason: 
525 He said that when he gave it five days after the 
accident, he tried to tell Mr. Malloy just what his 
recollection of the facts was. Mr. Malloy testified that he 
put them down accurately. I think that under those cir¬ 
cumstances, that is not an inconsistent statement, but it is 
proof of the fact. 

The Court:’But it is inconsistent with his testimony. 

Mr. Roberson: I don’t think it necessarily is, because his 
testimony is that “When I gave it to him, it was accurate. 
I gave him the true story.” Mr. Malloy says, “Here’s the 
true story. I wrote it down.” 

The Court: But it is inconsistent with his testimony. 

Mr. Roberson: I don’t think it necessarily is, sir, and 
I don’t- 
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The Court: You don’t think it tallies with his testimony, 
that the light was green? 

Mr. Roberson: Not in all respects. I don’t think it is so 

inconsistent, though, that it could not be argued- 

The Court: Well, all right, you can make your record 
on that. 

Mr. Roberson: Your Honor does not intend to prohibit 
me from saying that Mr. Klimek’s contention after the 
accident was correct, do you? 

The Court: You mean in argument to the jury? 

Mr. Roberson: Yes. 

The Court: Certainly not. You can argue any- 
526 thing you want on that statement. I am not restrict¬ 
ing you on that. 

Mr. Roberson: Yes, sir. 

The Court: Oh, not at all 

*••••••• 






